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CHIEF JUSTICE FULLER. 


S questions are frequently asked re- 


specting the ancestors or progenitors | 


of Melville Weston Fuller, the present Chief 
Justice of the United States, it may not be 
amiss to refer to a little of our New England 
history. About the year 1632 there came 
to this country Rev. Thomas Weld, a grad- 
uate of Cambridge University, England ; 
a prominent and influential man, who be- 
came the first minister of the first church 
in Roxbury (now a part of Boston), and was 
“the preacher” there when Eliot the 
apostle was “the teacher.” His son, Rev. 
Thomas Weld 2d, in 1642, was settled in 
Dedham, and his son, Rev. Thomas Weld 


3d, was settled in Dunstable; and both were | 


prominent and respected. The last-named 
of these was the father of the famous Habijah 
Weld, who for fifty-five years was the settled 
minister of Attleborough. He is described, 
in “ Dwight’s Travels in New England,” as 
an orator of great virtue and power, a per- 
fect Boanerges in the pulpit, and was hon- 
ored and beloved by all who knew him. He 
was born Sept. 2, 1702; and as his father 
died a few weeks after his birth, the mother 
gave him the Hebrew name “ Habijah,” 
which signifies, “God is my father.” 
Hannah Weld, one of the daughters of 
Habijah, married Rev. Caleb Fuller; and 
Elizabeth Weld, another daughter, married 
John Shaw, of Barnstable, in 1764, from 
whom the late Chief Justice Shaw, of the 
Supreme Court of Massachusetts, descended : 
so that the Chief Justice of the United 
States and the late Chief Justice of Massa- 
chusetts are both descendants of that cele- 
brated Puritan preacher. 
I 


The father of Caleb Fuller was Rev. 
Daniel Fuller, who graduated at Yale in 
1721, studied for the ministry, and in 1725 
preached in Windsor and afterwards at 
Wellington, Conn., and died Dec. 9, 1758. 
He was a distinguished citizen of Dedham, 
a large land-owner there; and in 1702, and 
for five years, was one of the selectmen of 
that town, and a representative of the town 
in the General Court in 1723 and 1724. 
He married Esther Fisher in 1668, who 
was the sister of the great proscribed 
patriot and bold captain Daniel Fisher, of 
Dedham, who, in 1682, was the Speaker of 
the General Court, and was prosecuted by 
the British Government for sedition. He 
was the Daniel Fisher who “hated the ty- 
rant” Sir Edmund Andros, then governor, 
and in the midst of an excited and turbulent 
mob in Boston seized Andros by the back 
of the neck and led him pale and trembling 
through the angry crowd, from the house 
of Mr. Usher to Fort Hill; thus securing 
him as a prisoner and saving him from further 
violence. 

The grandfather of Rev. Daniel Fuller was 
Thomas Fuller, who in 1642 was a leading 
man in Dedham ; a selectman of the town in 
1663, and for fourteen consecutive years. He 
married Hannah Flower in 1643, and died 
Sept. 28, 1690. 

The Rev. Caleb Fuller graduated at Yale 
in 1758, was made A.M. in 1762, and was 
settled as a minister for some time in Han- 
over, N. H.; but owing to a weakness of the 
throat gave up preaching, and died there at 
a good old age, in 1815, honored and beloved. 


| His son, Hon. Henry Weld Fuller, grand- 








The Green Bag. 





father of the Chief Justice, was born at 
Middletown, Jan. 1, 1784; was a classmate 
and intimate friend of Daniel Webster at 
Dartmouth College, and was originally named 
for his grandfather “ Habijah,” but his name 
was afterwards changed to Henry Weld. 
He was a sound lawyer, and for many years 
and at the time of his death a judge of 
probate in Kennebec County, Maine. He 
married Esther Gould, a sister of the poet- 
ess, Hannah Flagg Gould, and died Jan. 29, 
1841. The volume entitled “The Courts 
and Lawyers of Maine” says of him : — 


“ His practice was extensive and profitable, and 
he had one of the largest dockets in the county. 
He was much valued for his integrity, hospitality, 
warmth of heart, and kindliness of manner. A man 
of great public spirit, and his death was a great 
loss to society.” 


He resided at Augusta, Maine, and was 
greatly interested in its growth. 

Frederick Augustus Fuller, son of Henry 
W., was born at Augusta, Maine, Oct. 5, 1806; 
studied law at the Harvard Law School and 
with his father, and was a sound lawyer, and 
for a long time chairman of the County Com- 
missioners of Penobscot County. He was 
the father of Chief Justice Fuller, and died 
Jan. 29, 1849. He married Catherine Wes- 
ton, a daughter of Hon. Nathan Weston, 
an eminent judge of the Supreme Court of 
the State of Maine, being associate justice 
from 1820 to 1834, and chief justice from 
1834 to 1841. 

Such are some of the antecedents of our 
new chief justice which tend to show the 
general characteristics of his ancestry. We 
will now come to the man himself. 

Melville Weston Fuller was born in Au- 
gusta, Maine, on the 11th day of February, 
1833. At the age of sixteen he entered 
Bowdoin College, graduating in 1853. He 
began the study of the law in the office of 
his uncle, George Melville Weston, at Ban- 
gor. He also attended a course of lectures 
at the Harvard Law School. In 1855 he 
commenced to practise in Augusta, entering 





into partnership with his uncle, Hon. Ben- 
jamin A. G. Fuller, with whom he also at 
the same time edited “ The Age,” then one 
of the leading Democratic papers in the 
State. In 1856 he was elected to the Com- 
mon Council of Augusta, and became its 
president, performing also the duties of City 
Solicitor. Although but twenty-three years 
of age, he had already developed remarkable 
qualities as a lawyer and an enviable position 
at the bar of his native State was assured him, 
when he determined to go West. He there- 
fore resigned his position in the Council, and 
before the year 1856 had closed he had set- 
tled in Chicago. 

There his abilities were speedily recog- 
nized, and he at once established a practice 
which continued to grow until he soon stood 
in the foremost rank of the profession. His 
most famous case was that which was known 
as the “Cheney case,” in which an ecclesi- 
astical council undertook to discipline Bishop 
Cheney on a charge of canonical disobedi- 
ence. Mr. Fuller appeared in defence of 
the Bishop, and displayed such a knowledge 
of ecclesiastical law and such a familiarity 
with the writings of the Church Fathers 
as to astonish even the well-trained church- 
men before whom the trial was had. His 
argument of this case before the Supreme 
Court of Illinois, to which tribunal the mat- 
ter finally went, has been pronounced a 
masterpiece of forensic skill and eloquence. 

His practice has been a general one ; and 
a marked characteristic of his legal methods 
has been the thoroughness with which his 
cases have been prepared. Although pos- 
sessed of quick perceptive faculties and 
working with facility and ease, he studied 
his cases closely and carefully, and always 
went into court fully armed for the contest. 
As a fluent, earnest, and convincing advo- 
cate he had few equals. Always dignified 
and courteous, never descending to unfair- 


| ness or trickery, he won alike the respect of 


the court and the esteem of his associates at 
the bar. 
Of late years Mr. Fuller has had an exten- 
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sive practice in the Federal Courts; and it is 
a curious coincidence that in the first case 
heard before the late Chief Justice Waite 
when he went upon the bench (Tappan v. 
Merchants National Bank) Mr. Fuller, who 
succeeds him, was of counsel. That was in 
1874; and since that time, and for some 
years before, scarcely a term has passed in 
which he has not had a case upon the 
docket. 

In 1861 he was a member of the conven- 
tion called to revise the constitution of the 
State of Illinois, in which he took an active 
part and by his legal abilities rendered 
marked services. In 1862 he was elected 
to the Illinois legislature, in which body he 
served one term. 

Mr. Fuller is a man of scholarly habits, 
and some of his more important arguments 
are mines of philosophical research. He is 
familiar with several continental languages, 


and is a ripe scholar in the classics. He 
will bring to the high position to which he 
has been appointed a rare culture and such 
attainments as few lawyers possess. Socially 
he is a gentleman of courtly dignity and 
presence, with a kindly, amiable manner 
indicative of a warm heart and generous 
impulses. 

The appointment of Mr. Fuller has been 
most favorably received by the legal profes- 
sion throughout the country. Even his 
strongest political opponents were among 
the first to recognize his eminent fitness for 
the position. Called in the vigor of his 
manhood from the active practice of the bar, 
a lawyer of wide experience and command- 
ing position in his profession, and a cjtizen 
of the highest personal character, he will 
undoubtedly prove a worthy suc¢essor of 
Jay and Marshall and Taney and Chase and 
Waite. 





THE WHITE CHAPEL TRAGEDIES. 


P to the present time the perpetrator or 
perpetrators of that series of murders 
known as the Whitechapel tragedies are still 
at Jarge; and so far as public information 
goes, no important clew to his or their where- 
abouts has been found. The London popu- 
lace has displayed its habitual characteristics 
in connection with these crimes. There has 
been the usual unreasoning panic, — excusa- 
ble, perhaps, among the wretched women who 
belong to the class from which the several 
victims have seemingly been chosen ; barely 
excusable, too, on the part of the people who 
reside in the districts where such daring as- 
sassinations have occurred ; but surely in no 
degree to be justified in the case of the edu- 
cated and reasoning citizen at large, or in the 
case of any section of the metropolitan press. 
On the subject of the murders the London 
public has produced a greater quantity of 
egregiously foolish utterances, in the differ- 





| All this was to be looked for. 


ent shapes of rumor, comment, and so-called 
suggestion, than could have been collected 
from a similar number of people in any part 
of the world. It has also, as a matter of 
course, blamed the police ; while at the same 
time it has, doubtless with the best intention, 
done probably as much as in it lay to in- 
crease the difficulties in the way of detection. 
It constitutes 
one of the most formidable difficulties with 
which the police are confronted in a case of 
the kind. And it is hardly to be wondered 
at, in the circumstances, that many of those 
engaged in the detection of crime should be 
willing to dispense with the slight assistance 
which is to be gained by partially taking the 
public into their confidence, since it is so 
disproportionate a compensation for what is 
thereby lost. 

The fact, however, that the murderer or 
murderers have still to be tracked out is an in- 








4 The Green Bag. 





structive one. For several weeks all the skill 
and all the effort of a great system of police | 
have utterly failed to connect any one with a 
series of atrocious murders, committed not in 
solitary places, but in one of the most densely 
populated districts of London; not in the 
recesses of some lonely wood, but on the 
public streets of the largest city in the world. 
The murderer has succeeded in avoiding sus- 
picion during all this time. No doubt the 
very immensity of the population may be an 
element of safety to the guilty person in such 
a case. If he once get clear of the imme- 
diate vicinity of his victim, concealment and 
escape are obviously more easy amid such a 
throng, even should he have been momen- 
tarily seen in suspicious circumstances. But 
should no one have seen the deed, and should 
no one have seen the murderer near the spot, 
even for a moment, it is not unlike the pro- 
verbial looking for a needle in a haystack to 
begin to seek for him among some hundreds 
of thousands of men, not to mention the 
watching of all the countless egresses from 
the neighborhood. 

Yet, after making due allowance for these 
considerations, it is surprising that, in the 
present cases, there has been a failure to dis- 
cover the perpetrator or perpetrators of the 
deeds ; for they have not been ordinary mur- 
ders. They have not been simple in their 
character or bare of particulars. Not only 
are the details as revolting as any which the 
records of medical jurisprudence contain ; 
they are also marked by certain characteris- 
tics which at first sight would seem to afford 
a peculiarly strong likelihood of the crimes 
being cleared up. The very number of the 
crimes, the almost exact repetition of the 
murderer's procedure in each, the similarity 
of hour and circumstances, the elaborate mu- 
tilation of the bodies, the selection of victims 
from one sex and class only, and the like, — 
these things might not unnaturally be ex- 
pected to give some clew. Yet this abun- 
dance of circumstances gives none. That 
all these facts will be strong links in the 
chain of circumstantial evidence hereafter is 


| 








| almost certain. But something further must 


first emerge before they can be of use in con- 


| necting a criminal with the crimes. So far 
| from giving a clew, they would seem to con- 


spire to baffle the police, who, to judge 
from indiscriminate arrests and wholesale 
search, are not yet on the track. 

It may not be amiss to consider for a little 
some of the peculiar features of these mur- 
ders, in view of the theory which has been 
put forward and widely favored, that they 
are the handiwork of a homicidal maniac. 
Without at all prejudging the case, we may 
discuss shortly how far the facts give color 
to this explanation, and how far they con- 
sist with alleged instances of this mono- 
mania, — the sonomanie meurtriére of the 
French alienists. 

In so far as possible we shall, in these few 
remarks, avoid touching on the question of 
the reality or non-reality of what is known 
by the various names of Affective Insanity, 
Moral Mania, and, in the language of Pinel, 
who first maintained its existence, Manze (ou 
Monomanie) sans délire. This derangement 
is defined by Pritchard as consisting in ‘‘a 
morbid perversion of the natural feelings, 
affections, inclinations, temper, habits, and 
moral dispositions, without any notable 
lesion of the intellect or knowing and 
reasoning faculties, and particularly without 
any maniacal hallucination.” The reality of 
such a state has been maintained, though 
with certain qualifications, by such distin- 
guished alienists as Pinel, Esquirol, Georget, 
Gale, Rush, Pritchard, Ray, and Professor 
Maudsley. Yet many call that reality in 
question, and deny the existence of an irre- 
sistible criminal impulse in minds otherwise 
sound. “ Public writers and lawyers,” says 
Dr. Maudsley, “ naturally jealous of the ap- 
plication of the doctrine to excuse crime, 
have rejected and reviled it as a dangerous 
and absurd legal crotchet ; having been prob- 
ably the more moved to do so because they 
perceive that, if it be admitted, they will be 
impotent, by reason of their ignorance of in- 
sanity, to put a proper check upon its appli- 
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cation.” It is better not to expose one’s self 
to the reproach of this too keen controver- 
sialist in a place where there is not space 
to defend one’s position. So we pronounce 
neither on the one side nor the other. M. 
Breschet remarks that the line of demarca- 
tion between depravity and madness is very 
difficult to draw. This is sufficient for us. 
It is also the gist of the matter. For, ad- 
mitting, for the moment, the existence of a 
pathological phenomenon of a perversion of 
the affections without a derangement of the 
intellect, there is a further question, not to 
be settled off-hand by mere generalities : 


~ Ought such a form of mental disorder to in- 


volve irresponsibility for crime in the same 
way as intellectual disorder? Even Profes- 
sor Maudsley shrinks from answering this 
universally in the affirmative, and considers 
the admission of a modified responsibility, 
according to the special circumstances of the 
case, to be “ the truest justice.” 

It was the very atrocity of the Whitechapel 
murders that gave rise to the theory of their 
being the work of a madman. It is not a 
novel line of reasoning, this. Georget, when 
dealing with the notorious case of Antoine 
Leger, who was tried in 1824 for the violation 
and murder of a girl of twelve, remarks: “ The 
more strange and unheard of a crime is, the 
less need one seek for its cause among the 
ordinary motives of human actions.” Only 
let the deed be surpassingly barbarous, and 
the ordinary mind will at once leap to the 
conclusion that it was a maniac who wrought 
it. Its very wantonness and shocking bru- 


| 


| 








tality are considered inexplicable on any | 


other hypothesis save that of an unhinged 
and disordered mind. Now, the inference is 
quite fallacious. There are many extraneous 
considerations to be kept in view, —as, for 
example, that the mutilation may be a mere 
ruse in order to mislead the investigators, or 
even, should the culprit look so far ahead, to 
give color to a plea of insanity when things 
reach that pass. But putting such aside for 
the present, it is rash to conclude that there 
is any limit to the depravity of human nat- 


ure. From this ground of sheer brutality by 
itself no inference of madness ought ever to 
be drawn. Some of the most barbarous 
murders on record have been perpetrated by 
admittedly sane men, — men on whose per- 
fect soundness of mind no doubt has ever 
been cast. Nor is it to be forgotten that an 
ordinary execution in this country of ours in 
bygone times was certainly not inferior in 
savagery to these London outrages. Dis- 
embowelling and plucking out the heart 
while the victim still breathed, and quarter- 
ing after death, were regular practices, sanc- 
tioned by public opinion, ordained by men 
whom we still count enlightened. It cannot 
be pretended that these, continued for cen- 
turies, were evidences of insanity on the 
part of the people who permitted their inflic- 
tion. They were evidences of the coarse and 
brutal side of human nature,—sane and 
sound human nature, — which it is the func- 
tion of criminal law to repress. Uncivilized 
savages, too, of our own time still revel daily 
in atrocious cruelties, even to hear of which 
makes one shudder. Yet we do not stamp 
these races as universally mad and irrespon- 
sible. No more is mere barbarity when dis- 
played in our own time and country to be 
regarded as necessarily a symptom of mentai 
derangement, or of anything but great de- 
pravity. The mutilation of the bodies of 
these wretched women in East London, taken 
by itself, is no indication whatever of insanity 
on the part of the perpetrator or perpetrators 
of the deeds. 

It is said that the hypothesis of insanity 
as an explanation of these startling crimes 
is borne out by the apparent absence of any- 
thing like an adequate motive. . 

The circumstances certainly point to none. 
The existence of the customary motives to 
murder seem to be negatived by all that is 
known. The object cannot have been rob- 
bery or gain ; the poverty of the murdered 
woman in each case negatives that. Assas- 
sination can scarcely have resulted from an 
impulse of sudden anger ; the very number 
and similarity of the crimes negative such a 
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possibility. As unlikely is it that the mo- 
tive was a long-cherished revenge ; the fact 
that the butchery was practised, not on an 
individual or set of individuals, but on the 
members of a class (apparently on such mem- 
bers merely as chance threw first in the mur- 
derer’s way) seems to negative that idea. 
The suggestion that the crimes were com- 
mitted for the sake of obtaining from the 
bodies a certain organ to be sold for scien- 
tific purposes is, of course, untenable. The 
state of the market for such articles nega- 
tives the hypothesis. One fails to descry 
any motive. But this failure is no ground 
for inferring insanity, and it would be danger- 
ous to so regard it. Apparent absence of 
motive is no criterion. No doubt, in cases 
of alleged kleptomania this element is of first 
importance. If a person in comfortable cir- 
cumstances financially, with the means even 
of giving charity to others, secretly fill her 
pockets with bread at the table of a friend (as 
in an authentic case, recorded by Dr. Rush), 
certainly the absence of reasonable motive is 
all but conclusive of an irresistible propensity 
to steal. But in this respect the crime of 
theft stands absolutely alone. And even in 
the case of theft, were the article stolen any- 
thing but a commodity readily obtainable in 
quantity by the wealthy purloiner, — were it, 
for example, a curio or article of virtu, — 
mere affluence would not infer absence of 
motive. 

In the case of any other crime, it is the 
extreme of rashness to conclude that motive 
is absent, because it is unascertainable, and 
even defies conjecture. If one but practise 
a little introspection, the variety and the ap- 
parently trifling nature of the motives which 
sometimes actuate man, even in innocent 
matters, must strike him. Further, that 
these secret springs of action should be ob- 
scure to others must appear quite natural. 
In this respect of want of adequate motive 
the London tragedies would be hard to bring 
within the category of so-called mora/ mania. 





Intellectual derangement might account for | 


them so far as this point is concerned. Ab- 





_ ders in question seem little to consist with 





sence of reasonable motive and presence of 
unreasonable motive — the play of hallucina- 
tions and delusions — may turn out to be a 
plausible explanation. But in so far as mo- 
tive goes, the theory that these crimes are 
the results of monomanie sans délire seems 
untenable. 

They bear no resemblance to the few in- 
stances of this alleged disease recorded, and 
repeated in every medical treatise on the 
subject. A sudden and “ unaccountable ” de- 
sire to take life, —a wife waking in the night 
with an irresistible impulse to kill the hus- 
band at her side, with no reason for it, and 
in spite of a strong affection for him ; a ser- 
vant, while undressing a child of whom she 
had charge, being struck with the whiteness of 
its skin, and thereby possessed of an impulse 
to murder it, and so forth, — an inexplicable 
craving, which is not persistent. But here 
we have something different. The impulse 
was to all appearance sustained, — unless, in- 
deed, these various murders turn out to be the 
work of several individuals, and those uncon- 
nected with each other, the later cases being 
the result of a morbid imitation of the earlier. 
It was not a sudden flash out of a propensity 
to kill. It was persistent or recurrent. A 
most common evidence of this so-called in- 
sane and irresistible impulse is the voluntary 
confession of the act. Immediately the im- 
pulse is gratified it seems to pass off, and the 
murderer quietly surrenders himself to the 
proper authorities. This is a strong argu- 
ment in favor of the insane nature of the 
impulse. It will, we believe, be acknowl- 
edged by medical observers to be the fact, 
that of those alleged homicidal maniacs who 
fly after committing the murder, all show un- 
mistakable symptoms of intellectual insanity. 
On this ground alone, then, we are forced to 
the conclusion that the apparent absence of 
motive in these London murders is not to be 
explained on the irresistible impulse theory, 
and that the case is outside the category of 
“moral mania.” 

The craft and cunning evinced in the mur- 
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insanity. The rash and uncalculating act of | These things are all markedly in the direc- 


the lunatic is not here. No doubt there are 
on record a few isolated cases of considerable 
caution being shown on the part of insane 
homicides ; but we are not acquainted with 
any which approach to the present in display 
of prudence and circumspection. The crafti- 
ness of the author or authors of these deeds 
is astounding ; and the highest tribute to it 





tion of disproving insanity. Dr. Ray, in con- 
trasting the sane criminal with the insane, 
remarks: ‘“ The criminal lays plans for the 
execution of his designs; time, place, and 
weapons are all suited to his purpose; and 
when successful, he either flies from the 


| scene of his enormities, or makes every effort 


is the fact that all attempts at detection | 


have been made in vain hitherto. There is, 
first, cool and deliberate preparation. There 
is then a careful selection of time and place, 
— darkness and seclusion. There is the 
choice of a class of victims which, of all 
others, can most readily and as a matter of 
ordinary course be decoyed away alone to a 
secluded place of the kind, and at such an 
hour. 
pose must have been swift and dexterous, and 
shows coolness of hand and steadiness of pur- 
pose. Then all traces of the crime must have 
been removed from the assassin with great 
skill and foresight. The perfect circumspec- 
tion which has characterized his subsequent 
movements, and has secured complete con- 
cealment for him hitherto, has been skilful in 
the extreme, and must have been previously 
devised. Lastly, the daring shown in the 
repetition of the atrocities (assuming them 
for the moment to be the work of one hand) 
is only to be equalled by the caution shown in 
refraining from any too foolhardy attempt to 
repeat them where detection was imminent. 


The actual execution of his foul pur- | 





to avoid discovery. The homicidal maniac, 
on the contrary, consults none of the usual 
conveniences of crime ; he falls upon the ob- 
ject of his prey, oftentimes without the most 
proper means for accomplishing his purpose, 
and perhaps in the presence of a multitude, 
as if expressly to court observation, and 
then voluntarily surrenders himself to the 
constituted authorities.” 

It has been pretty generally thought that 
the fact that the victims were all women 
of loose character presents a difficulty in 
the case ; and that this, taken along with the 
particulars of the mutilation, indicates the 
presence of an erotic element. This is open 
to doubt. For one thing erotic and homici- 
dal tendency do not seem to have been found 
to co-exist. But the inference seems super- 
fluous, too, in order to explain the choice of 
such a class as victims. The true explana- 
tion is probably that which we have indicated 
above; namely, that members of this class 
were more easily and unsuspectingly lured 
away to a lonely place. — Yournal of Furis- 
prudence. 





FRONT AND REAR. 


TRVING BROWNE. 


Y mansion’s front has great plate glass, 
Through which I see the people pass 
In showy state ; 
Along the glittering avenue 
The bright procession streams in view 
Early and late. 
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In furs and silks, with languid stare, 
Drawn by the plumed and jingling pair, 
The matrons ride; 
The liveried flunkies on the box, 
As smart and vain as turkey-cocks, 
Reflect their pride. 
The tight-breeched youth, escorting drags, 
Go bumping past on bang-tailed nags, 
And grin in pain; 
They look on those who walk at ease 
Where they and not their horses please, 
With high disdain. 
The dude limps by with monstrous stick ; 
His legs are thin, his head is thick, 
His mien exotic. 
The frizzled girl, on wabbling heels, 
Stepping as if on wriggling eels, 
Smiles idiotic. 
The women saunter three abreast, 
Talk all at once, and push the rest, — 
Of gowns they talk. 
The red-faced donne, with stiff white cap, 
With babe in carriage deep in nap, 
Takes up the walk. 
The brokers pass, with clean-shaved faces; 
They talk of politics and races, 
And what “it cost;” 
They brag of bets that they have laid, 
And tell each other what they ’ve made, — 
Not what they ’ve lost. 


My mansion’s rear has windows small, 
Which overlook the houses tall, 

Backed up to view, 
In which these pompous people live ; 
And what my casual prospects give 

I'll tell to you. 
The area walls, with moss o’ergrown, 
The broken stairs, the old shoes thrown 
At cats belated; 
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Linen of various shapes and sexes, 
Hung out to dry, my vision vexes, 
_ By wind inflated. 
With slattern dress and unkempt hair, 
The matron, dawdling in her chair, 
O'’er novel weeps. 
With pipe in mouth and hod on shoulder, 
The flunky, who in front was bolder, 
Up ladder creeps. 
A girl with hair in pins — oh, shocking ! — 
Is darning on a thin-legged stocking: 
I’m sure she’s thirty. 
Without a cap, the donne from Cork 
Over the coals is hard at work, 
And very dirty. 
The dude, with suffering grimace, 
And razor scraping beardless face, 
Long time has stood. 
The youth who cantered on the course 
Is on another kind of horse, — 
He’s sawing wood. 
The smug-faced broker, I’m afraid, 
Is flirting with his nursery-maid, — 
He chucks her chin; 
He little dreams his jealous wife, 
Ready to take the hussy’s life, 
Is peeping in! 


And so the scene kaleidoscopic 

Shows forth the never-failing topic, 
Humanity, 

And gives to satirist and preacher 

A text for every humble creature 
On vanity. 

The proverb says all would deride 

Him who should “plane the underside 
Of a barn floor;” 

But in society, as in war, 

’T is well to watch with constant care 
The postern door. 
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THE HARVARD LAW SCHOOL. 
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HE much-debated question, whether the 

law school or the lawyer’s office affords 

the better opportunity for legal training, may 
well be considered settled. Undoubtedly 
each offers advantages which the other does 
not possess. All lawyers concede that a 
short apprenticeship in the office of a prac- 
titioner is valuable ; but a thorough knowl- 
edge of legal principles is essential to higher 
professional success, and this knowledge, 
which under all circumstances is difficult of 
acquisition, can rarely be attained except as 
the result of uninterrupted, systematic study, 
under competent guidance. For such train- 
ing, the lawyer’s office seldom affords an 
opportunity. That this is now the prevail- 
ing opinion among lawyers is shown by the 
growth of law schools in the United States, 








and the introduction in England of sys- 
tematic instruction in the common law, 
both at the Universities and at the Inns 
of Court. 

It is but a century since the first school 
for instruction in the common’ law was 
founded. The Harvard Law School, the 
oldest of all existing institutions devoted 
to such education, is scarcely seventy years 
old. Its age, the eminence and ability of 
its instructors and the excellence of its 
methods made it a potent factor in the 
struggle to establish the value of school 
training. Now that the battle has been 
won, it may be interesting to consider the 
condition of legal education at the time 
the Harvard Law School was founded, and 
the development of the school itself. 
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The elaborate system for acquiring a 
knowledge of our.law, which prevailed in 
England at the time of the settlement of 
the Colonies, and which Lord Coke has so 
graphically described in his preface to the 
Third Reports, fell into disuse there soon 
after his time. In America nothing simi- 
lar ever existed. There was little need of 
lawyers in the early days of American 
life, when the barrister was apt to be re- 
garded as a barrator. But during the move- 
ment which culminated in the independence 
of the Colonies the law became more and 
more a subject of general interest. Already 
before the Revolution, Blackstone was found, 
it is said, side by side with the Bible in the 
houses of laymen. With a growing respect 
for the knowledge of the law, the lawyers 
grew rapidly in number and importance. 
Still, no means had been provided of train- 
ing the aspirant for the bar. Here, as in 
* England, the student iearned what he could 
by reading and re-reading the few text-books 
then existing, by listening to the conversa- 
tion of lawyers, and by watching the proceed- 
ings of the courts. After his admission to 
the bar, the young lawyer doubtless learned, 
as he does now, by that most expensive 
method of instruction, —his own mistakes. 

Professor Greenleaf describes the method 


of study which he and Judge Story pursued | 


as follows: “We both commenced the 
study of the law many years since, amidst 
the drudgery and interruptions of the law- 
yer’s office, perusing with what diligence we 
could our Blackstone, Coke, and other books 
put into our hands.” This sort of legal 
training, which may have been adequate at 
a time when the scope of the common law 
was narrow and the reported cases compara- 
tively few, naturally proved itself inefficient 
when the commercial development of Eng- 
land and America brought with it a corre- 
sponding increase in legal principles and in 
litigation. 


where the varying decisions rendered in 
the different States— grafted as they were 


The inadequacy of such training | 
was particularly obvious in the United States, | 


upon the English stock —had resulted fre- 
quently in a less homogeneous development 
of the law. The evils of the existing means 
of legal education being greater in America 
and the conservative force of tradition less, 
it is natural that the reform should have 
been inaugurated here. Even prior to the 
organization of the Harvard Law School in 
1817, systematic instruction in the common 
| law had been given in America. A pro- 
'fessorship in English law is said to have 
been established at William and Mary Col- 

lege in Virginia as early as 1782. In 1790 

a law professorship was established in the 

College of Philadelphia, and James Wilson — 

one of the Associate Justices of the Supreme 

Court of the United States — was appointed 

the first professor. Judge Wilson prepared 
' a series of lectures designed to cover three 
_ courses. The first was delivered in the 

winter of 1790-1791, and a part of the second 
| course was delivered the following winter. 
In April, 1792, the College of Philadelphia 
and the University of Pennsylvania were 
united under the name of the latter ; a law 
professorship was created in the new uni- 
versity, and Judge Wilson was appointed to 
fill the chair; but for some reason no lec- 
tures on law were delivered there for many 
| years. Judge Wilson’s law lectures were 
published in 1804— after his death. These 
early professorships cannot be considered as 
in any sense establishing law schools or sep- 
arate departments of universities. Besides, 
like the law schools at Litchfield, Conn., 
and Northampton, Mass.,— the early com- 
petitors of the Harvard Law School, — they 
were soon abandoned. 

The school at Litchfield, which was the 
first regular school for instruction in the 
English law, was founded by Tapping Reeve, 
author of the treatise on “ Domestic Rela- 
tions.” When, in 1798, Mr. Reeve was ap- 
pointed Associate Justice of the Superior 
Court of Connecticut (of which bench he 
subsequently became Chief Justice), Hon. 
James Gould, author of the work on “ Plead- 
ing in Civil Actions,” took an active part in 
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the management of the school. These gen- 
tlemen, together with Jabez W. Huntington, 
who became an assistant upon Judge Reeve’s 
retirement, were the only instructors whom 
the school ever had; and in 1833 it was dis- 
continued, after a life of fifty years. During 
most of that time the reputation of the school 
was high. In 1813 it was attended by more 
than fifty students, and the aggregate mem- 
bership during its whole existence exceeded 
one thousand. It was 
what might be called 
a private school ; for 
it was unincorporated, 
had no power to con- 
fer degrees, and was 
managed by the in- 
structors. The meth- 
od of instruction at 
Litchfield in 1831 is 
thus described in an 
official publication: 
“ According to the 
plan pursued by Judge 
Gould, the law is di- 
vided into forty-eight 
Titles, which embrace 
all its important 
branches, of which he 
treats in systematic 
detail. These Titles 
are the result of Thirty 
years’ severe and close 
application. ... The 
lectures, which are delivered every day, 
and which usually occupy an hour and a 
half, embrace every principle and rule 
falling under the several divisions of the 
different Titles. These principles and rules 
are supported by numerous authorities, and 
generally accompanied by familiar illustra- 
tions. Whenever the opinions upon any 
point are contradictory, the authorities in 
support of either doctrine are cited, and 
the arguments advanced by either side are 
presented in a clear and concise manner, 
together with the Lecturers own views 
upon the question. 


JOSEPH 








In fact, every ancient | 


and modern opinion, whether overruled, 
doubted, or in any way qualified, is here 
systematically digested. These lectures, 
thus classified, are taken down in full by 
the students, and after being compared with 
each other, are generally transcribed in a 
more neat and legible hand. These 
notes thus written out, when complete, are 
comprised in five large volumes,” etc. Mr. 


' Huntington held examinations, every Satur- 


day, upon the lectures 
of the preceding week, 
consisting ‘‘ of a thor- 
ough investigation of 
the principles of each 
rule,” with “ frequent 
and familiar illustra- 
tions, and not merely 
of such questions as 
can be answered from 
memory without any 
exercise of the judg- 
ment.” Mr. Reeve’s 
lectures were accom- 
panied by more of 
colloquial explanation. 
A Moot Court was 
held at least once in 

each week. 
The school at 
Northampton was 
founded in 1823 by 
Judge Samuel Howe, 
who had once been 
a pupil at the Litchfield School, and his 
former law-partner, Elijah H. Mills, a law- 
yer of extensive practice, and a United 
States Senator from Massachusetts. In 
1827 Mr. Mills’s law-partner, John Hooker 
Ashmun, was added to the list of instructors. 
The prominence of Judge Howe and of Sen- 
ator Mills, and the great legal ability of Mr. 
Ashmun gave the school a high reputation ; 
but this, too, appears to have been in the 
strictest sense a private school. Its average 
attendance numbered hardly more than ten; 
and in 1829, when Mr. Ashmun accepted a 
professorship at Cambridge, the school was 
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discontinued. The method of instruction 
adopted at Northampton seems to have re- 
sembled that at Litchfield. The professors 
read written lectures, of which the students 
were supposed to take copies, and there were 
less formal oral lectures and recitations. 

The Harvard Law School had its origin 
in a gift of Isaac Royall, a prominent citi- 
zen of Massachusetts, who died abroad in 
1781. In his will, 
made in England in 
1779, whither he had 
gone after the battle 
of Lexington, Isaac 
Royall devised to 
Harvard College 
more than two 
thousand acres of 
land in Royalton 
and Granby, Mass., 
‘“‘to be appropriated 
toward the endow- 
ing a professor of 
Law in said College, 
or a_ professor of 
Physic or Anatomy, 
whichever the Cor- 
poration and Over- 
seers of said College 
shall judge best for 
its benefit ; and they 
shall have full power 
to sell said lands and 
put the money out at 
interest, the income 
whereof shall be for 
the aforesaid pur- 
pose.” Had the College availed itself imme- 
diately of this devise, the school at Cambridge 
might perhaps have been organized before 
Tapping Reeve began his instruction at 
Litchfield Hill. But it was not until 1815 
that the proceeds of this devise, which 
amounted then to $7943.63 and had hitherto 
remained in the treasury of the College un- 
appropriated, were first devoted to the es- 
tablishment of a professorship of law. The 
annual income of this fund, about four hun- 


SIMON 





GREENLEAF. 





dred dollars, was supplemented by the fees 
of students ; and Isaac Parker, then one of 
the Justices (afterwards Chief Justice) of the 
Supreme Judicial Court of Massachusetts, 
was appointed under the title of Royall 
Professor. This was, however, merely a 
college professorship, like the Vinerian pro- 
fessorship at Oxford, and the professorship 
of law at the College of Philadelphia. The 
foundation of the 
Harvard Law 
School, as such, 
dates from the year 
1817, when Asahel 
Stearns was appoint- 
ed University Pro- 
fessor of Law. The 
statutes of the Col- 
lege required him to 
open and keep a 
school in Cambridge 
for the instruction of 
the graduates of the 
University and oth- 
ers prosecuting the 
study of the law; 
and in addition to 
prescribing to his 
pupils a course of 
study, to examine 
and confer with 
them upon the sub- 
jects of their studies, 
to read to them a 
course of lectures, 
and generally to act 
the part of a tutor, 


| so as to improve their minds and assist 


their acquisitions. His compensation con- 
sisted of the tuition fees paid by the 
students. Chief Justice Parker took but 
little part in the exercises of the school. 
His duties required him to deliver every 


; summer fifteen lectures to the undergradu- 


ates and the menibers of the Law School ; 
these lectures, which were necessarily gen- 
eral and elementary in their nature, related 
chiefly to the Constitution of the United 
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States and of Massachusetts, and the early 
legal history of New England. In 1827 
Chief Justice Parker resigned his professor- 
ship, and in 1829 his withdrawal from the 
school was followed by that of Mr. Stearns. 
The method of instruction adopted at Cam- 
bridge during this period appears to have 
resembled that which prevailed at Litchfield 
and Northampton. Mr. Stearns’s treatise on 
‘Real Actions,” once widely known, embod- 
ies a course of lectures read by him to the 
students. Besides, there were less formal 
lectures, recitations, and Moot Courts. In 
spite of the learning of Mr. Stearns and the 
eminent ability of Chief Justice Parker, the 
Harvard Law School was not successful 
during the early years of its existence. The 
belief in school instruction was still limited 








namely, The Law of Nature, The Law of Na- 
tions, Commercial and Maritime Law, Fed- 
eral Law and Federal Equity, — in such wide 
extent as the same branches now are and 


| from time to time shall be administered in 


the courts of the United States, but in such 
compressed form as the professor shall deem 
proper ; and so to prepare, deliver, and revise 
lectures thereon as often as said Corpora- 
tion shall think proper;” and “as the Hon. 
Joseph Story is by study and practice emi- 
nently qualified to teach the said branches 
both in Law and Equity, it is my request 


_that he may be appointed the first pro- 


| 


to a few, and most of those were attracted | 


to Litchfield and Northampton. The former 
enjoyed a national reputation, and the lat- 
ter, being situated within a hundred miles 
of Cambridge, was a dangerous rival. Thus 
the Harvard Law School, notwithstanding the 
zeal of its professors and its connection with 
a college then already widely known, re- 
ceived but few students. The largest num- 
ber until 1829 was eighteen, and the average 
attendance was only eight. 

The year 1829 marks a new era in the life 
of the Harvard Law School. In that year 
Nathan Dane, a lawyer of Beverly, Mass., 
author of the once famous ‘“ Abridgment of 
American Law,” and the alleged draughts- 
man of the never-to-be-forgotten Ordinance 
of 1787 for the government of the Northwest 
Territory, following the example of Viner, 
gave to the school the profits of his Abridg- 
ment. This gift secured for Harvard the 
services of Joseph Story, and for the world 
his epoch-making treatises on the law. In 


| 


fessor on this foundation if he will ac- 
cept the same; and in case he shall accept 
the same it is to be understood that the 
course of his lectures will be made to con- 
form to his duties as one of the Justices of 
the Supreme Court of the United States ; 


| and further, that time shall be allowed him 
' to complete, in manner aforesaid, a course 


of lectures on the said five branches, prob- 
ably making four or more octavo volumes, 
and that all the lectures and teachings of 
him and every professor so to be appointed 
shall be calculated to assist and serve ina 
special manner law students and lawyers in 
practice, sound and useful law being the ob- 
ject.” The amount given was ten thousand 
dollars; and the fund was increased by a 
bequest of five thousand dollars upon Mr. 
Dane's death, a few years later. 

Joseph Story became Dane Professor, John 
Hooker Ashmun was appointed Royall Pro- 


| fessor, and the school entered upon a period 


laying the foundation for the professorship | 


which bears his name, Mr. Dane prescribed 
that “it shall be the duty of the professor 
to prepare and deliver and to revise for pub- 
lication a course of lectures on the five follow- 
ing branches of Law and Equity equally in 
force in all parts of our Federal Republic, — 





of great prosperity. At the time Story as- 
sumed the duties of instructor at Cam- 
bridge, he was fifty years old. He had been 
for eighteen years Associate Justice of the 
Supreme Court, a position which he held 
until his death. This was a period during 


| which the attention of the public was perhaps 


more generally fixed upon that tribunal than 
at any other in our history. The learning and 
the lucid exposition displayed in Story’s ju- 
dicial opinions had won the admiration of the 
bar throughout the land, and the opportunity 
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of hearing his lectures was eagerly seized. 
Almost immediately upon his appointment 
as professor, the school changed its character 
from a local to a national school of law. It 
became broader in its aims; it improved in 
the quality of its instruction, and the attend- 
ance grew larger. When, sixteen years later, 
death severed Story’s connection with the 
University, the Law School numbered one 


hundred and sixty-five students, representing 


nearly every State in 
the Union. During 
the same period the 
law library increased 
so rapidly that, after 
a few years, it sur- 
passed any in Ameri- 
ica. Between 1829 
and 1845. nearly 
thirty thousand dol- 
lars were expended 
by the Law School 
in the purchase of 
books, and it received 
in addition Samuel 
Livermore’s __ collec- 
tion of works on the 
Civil Law, which is 
said to have been the 
most valuable collec- 
tion of its kind in 
this country. In 1831 
Mr. Dane offered to 
advance funds to en- 
able the College to 
supply a separate building for the Law De- 
partment. Dane Hall was erected in 1832; 
but the growth of the school soon necessi- 
tated extensive additions, which were com- 
pleted in 1845. The prosperity of the school 
was so great that in spite of the purchases 
for the library and the enlargement of Dane 
Hall, there had accumulated at the time of 
Judge Story’s death a surplus of over fifteen 
thousand dollars. How well he had per- 
formed the duty imposed by Mr. Dane to 
revise his lectures for publication may be 
seen from the fact that during this period 
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Story published all his treatises on the law, 
filling no less than thirteen volumes. 
Although it was the fame and ability of 
Story which then gave to the Harvard Law 
School its impulse and which established its 
national character, yet others contributed in 
no small measure to the high reputation 
which it won at this time. John Hooker 
Ashmun was a man of extraordinary legal 
acumen ; and upon his early death, in 1833, 
Simon Greenleaf, then 
reporter of decisions 
for the Supreme 
Court of Maine, was 
appointed Royall Pro- 
fessor of Law. Green- 
leaf had already dis- 
tinguished himself at 
the bar by his critical 
discrimination of legal 
principles, and for fif- 
teen years he brought 
these mental faculties 
to bear with great ef- 
fect upon his work as 
a teacher of law. In 
the performance of his 
duties as professor he 
prepared the work on 
“ Evidence,” which 
was published in 1842 
and soon won for him 
a reputation in every 
country where the 
common law is ad- 
His learned edition of ‘ Cruise 
” appeared after he became 


ministered. 
on Real Property 
Emeritus professor. 

The method of instruction prevailing at 
the Law School during this period was in 
many respects similar to that which had been 
practised during the earlier years of its exist- 
ence. Professor Ashmun’s instruction was 
mainly by recitations adding informal expla- 
nations where it was deemed necessary. 
Judge Story taught mainly by lectures, and 
resorted rarely to questioning students. Pro- 


fessor Greenleaf adopted the same method, 
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with such difference only as the different 
qualities of his mind would naturally produce. 
The multiplication of text-books on the lesser 
branches of the law— many of them pre- 
pared by the professors themselves — had 
done away with the careful copying of the 
instructor's lectures which at Litchfield and 
Northampton had occupied much of the stu- 
dents’ time. A list of books for a course of 
study was prepared, and the students had an 
opportunity of airing their learning occasion- 
ally at the Moot Courts which were held by 
the professors. 


Within a few years after Judge Story’s | 
death the school numbered among its instruc- | 


tors Hon. William Kent of New York, George 
Ticknor Curtis, Franklin Dexter, Luther S. 
Cushing, the author of the famous Manual, 
and Edward G. Loring. Henry Wheaton 
accepted the position of Lecturer on In- 
ternational Law, but died before entering 
upon the performance of his duties. Later, 
Richard Henry Dana delivered courses of 
lectures. 

g) 
periods only; and during the twenty years 
following the death of Greenleaf, the fame 
of the school rested upon the ability and 


zeal of Judge Parker, Theophilus Parsons, | 
| time Law,” “Bills and Notes,” “Partnership,” 
“ Marine Insurance,” and “Shipping and 


and Emory Washburn. 
At the time of his appointment as Royall 


Professor of Law, Joel Parker, though but | 
| writer became so extended that his publishers 
' sold over one hundred and fifty thousand 


fifty-two years of age, had been for nearly 
fifteen years a member of the Superior Court 


of New Hampshire and for nearly ten years | 
He will doubtless long be | 
| is believed to have netted the author, in roy- 


its Chief Justice. 
considered the Chief Justice of that State, for 
he was one of the ablest of American judges. 
Stored with the practical experience of a 
long professional and judicial life, patient, 
assiduous, and accurate, keen in argument 
and clear in exposition, he devoted for twenty 
years all his powers to the performance of 
his duties at the school. 

Theophilus Parsons became Dane Profes- 
sor of Law in 1848, and held that position 
until the year 1870. He was a son of the 
eminent judge whose name he bore, — the 





But Kent, Curtis, Dexter, Cushing, | 
Loring, and Dana were lecturers for short | 





Chief Justice of Massachusetts, — and in- 
herited from his father a deep love for the 
law, and a power of impressive statement 
rarely equalled. At the date of Parsons’s ap- 
pointment as professor, he was fifty-three 
years of age, and had acquired considerable 
reputation, both as a practitioner in admi- 
ralty and as a literary man. His fame, how- 
ever, rests upon his work at Cambridge. 
The ability of fixing and holding the atten- 
tion of students, which he possessed in an 


| unusual degree, gave him a high reputation 


as a lecturer, and the treatises prepared by 
him in his professorial work soon spread his 
name far and wide. His “ Law of Con- 
tracts,” which appeared in 1853, is said to 
have had a larger sale, during the lifetime of 
the author, than any legal text-book ever 
published in any country. Like Story’s and 
Kent’s Commentaries, it was often quoted in 
England, and for more than twenty years it 
was the leading book of reference on the 
subject in America. A Kentucky law-stu- 
dent, finding it constantly relied upon by the 
courts of his State, inquired whether there 
was any statute making it an authority. 
At comparatively short intervals between 
1856 and 1869, Professor Parsons also pub- 
lished works on “ Mercantile Law,” “ Mari- 


Admiralty.” His reputation as a legal text- 


copies of his “‘ Law of Business Men,” —a 
treatise on commercial law for laymen. It 


alties, fully $40,000. 

In 1855 Emory Washburn, a lawyer of 
rare integrity and industry, who had attained 
prominence not only in his profession, but 
also as judge, legislator, and Governor of 
Massachusetts, was appointed lecturer at the 
Harvard Law School, and in the following 
year became University Professor of Law, — 
a position which he filled for twenty years. 
The name of the professorship was changed, 
in 1862, to Bussey Professor, a considerable 
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| previously prescribed text-reading, with more 
or less examination thereon. 3 





fund then becoming available to the Law 
School from a bequest of Benjamin Bussey, 


Esq. Like his colleague, Professor Parsons, 
Washburn soon became favorably known 
both as a lecturer and as a legal writer. 


On Jan. 6, 1870, Christopher Columbus 
Langdell became Dane Professor of Law, 


| —an event which, like Story’s appointment 
| to the chair forty years before, marks an 
epoch in the history of the school and of 
legal education. In external conditions two 
men could hardly have differed more widely 


Probably no instructor at the Law School 
was ever more generally loved by his stu- | 
dents. While at the bar every client’s cause | 


had been his own ; and asa professor he iden- 


tified himself in the 
same manner with his 
pupils, — their hopes 
and successes were 
his; their fears he 
sought to dispel by 
warm words of en- 
couragement. His 
works on the “ Amer- 
ican Law of Real 
Property” and on 


the “ American Law 
of Easements,”  re- 
newing their youth 
with each new edition 
by the aid of able an- 


notators, are still the 
leading books of ref- 
erence on those sub- 
jects in America. 
During the twenty- 
five years following 
the death of Judge 
Story, the attendance 
at the school fluc- 
tuated considerably, 


owing partly to the war, partly to the compe- | professorship at the Law School. 
tition of law schools which were organized | 


elsewhere in large numbers, and partly, per- 
haps, to other causes. The highest number 
of students (one hundred and seventy-six) was 


reached in January, 1860 ; the lowest (sixty- | 
In the year 1869-1870 | 


nine), in July, 1862. 
the attendance at the school was one hun- 
dred and fifteen. 
during this period remained substantially the 
same as that which was practised under 
Judge Story and Professor Greenleaf ; namely, 


oral lectures illustrating and explaining a | 


3 


THEOPHILUS PARSONS. 


The method of instruction | 


than Story and Lang- 
dell at the time each 
entered upon his du- 
ties as an instructor 
of law. -Story had a 
national reputation ; 
at the early age of 
thirty-two he had 
been appointed one 
of the judges of the 
highest court in the 
land; he had been 
tendered the Chief 
Justiceship of Massa- 
chusetts ; his official 
position, his family 
connections, and his 
social qualities had 
secured for him the 
acquaintance of the 
most prominent men 
of this country; he 
was the pride of New 
England ; the Uni- 
versity was honored 
when he accepted the 
Langdell, 
on the other hand, was almost unknown; he 
had held no public office; at the bar of 
New York, of which for more than fifteen 
years he had been a member, not many 
could be found who had even heard of him ; 
he had rarely been seen in the courts; in 
Boston there were few to whom his name 
was known. But some of the leaders of the 
New York Bar had discovered his ability, 
and there were some other lawyers of promi- 
nence both there and in Boston who remem- 
bered that, nearly twenty years before, there 
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had been at the Harvard Law School a young | 


student from New Boston, N. H., of indomi- 
table will, of untiring industry, and of a 
strong legal mind, who assisted Professor 
Parsons in his work on the “ Law of Con- 
tracts,” and acted for some time as libra- 
rian of the school. They remembered that 
their fellow-student had occupied himself 
much with the proper methods of study; 
they had regarded him then as something 
like a genius in the law; and when they heard 
that Mr. Langdell had been chosen Dane 
Professor, they did not share the anxious 
concern which other friends of the school 
expressed at the appointment of a man com- 
paratively unknown. 

As soon as Professor Langdell assumed 
his new duties, changes were suggested in 
the requisites for admission and for gradua- 
tion, and in the methods, order, and qual- 
ity of instruction, which being eventually 
approved by the Faculty completely revolu- 
tionized the school. Prior to 1875, no ex- 
amination or particular course of previous 


study was prescribed as necessary to entitle 


one to admission to the school. As a result 
the classes contained many students whose 
training had not been sufficient to enable 
them to profit by the instruction given. In 
that year requisites for admission were first 
prescribed, and since then no person other 
than a graduate of a college has been ad- 
mitted without passing a written examination 
in Latin or French and in Blackstone’s Com- 
mentaries. Persons not candidates for a 
degree, called special students, are still per- 


| 


mitted to attend the school without examina- | 


tion. Likewise, prior to 1875, any person 
who had for three terms or eighteen months 


been enrolled as a member of the school was | 


entitled to a degree without having necessa- 


rily attended a lecture or passed an exam- | 


ination. Under the new administration the 


regular period of residence for the degree of | 


Bachelor of Laws was first lengthened to two 
years, and subsequently a third year course 
was added. Now this degree is conferred 
only upon students who have been in the 


school at least two full years as candi- 
dates for a degree and have passed exam- 
inations in the studies for the three years. 
The course of study itself has been greatly 
changed and enlarged. The amount of in- 
struction given in the school previously to 
1870 appears not to have exceeded ten exer- 
cises a week. Although the course actually 
covered two years, half of the course only 
was given at the school each year, so that it 
was purely a matter of chance whether the 
student began his studies with one or the 
other set of subjects. This arrangement 
doubtless proceeded upon the theory that 
“there is neither beginning nor end to the 
law, neither fundamental principle nor nat- 
ural development.” But with such a theory 
the new Faculty most thoroughly disagreed. 
They believed that the law was a science, 
and should be studied as such. And so 
throughout the three years’ course of study 
the subjects are arranged with reference 
to their fundamental character. The total 
number of exercises each week is now thirty- 
five. The following is the course of instruc- 
tion for the year 1888-1889 : — 


First YEAR. 


Professor KEENER. TZhree hours a 
week. Langdell’s Cases on Contracts. 

Property. Professor Gray. Zzwo hours a week. 
Gray’s Cases on Property. 

Torts. Mr. ScHOFIELD. Zzwo 
Ames’s Cases on Torts. 

Civil Procedure at Common Law. Professor AMEs. 
One hour a week. Ames’s Cases on Pleading. 

Criminal Law and Procedure.! Mr. CHAPLIN. 
One hour a week. 


Contracts. 


hours a week. 


SECOND YEAR. 


Bills of Exchange and Promissory Notes. Profes- 
sor AMES. 7Zz0 hours a week. Ames’s Cases 
on Bills and Notes. 

Contracts. Professor KEENER. Zwo hours a 
week. Keener’s Cases on Quasi-Contracts. 

Evidence.! Professor THaverR. Zwo hours a 
week. 


1 No text-book. 
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Jurisdiction and Procedure in Equity. Professor 
LANGDELL. 770 hours a week. Langdell’s 
Cases in Eqnity Pleading. 

Property.! Professor Gray. Zwo hours a week 

Sales of Personal Property. Professor ‘THAYER. 
Two hours a week. Langdell’s Cases on 
Sales 

Trusts. Professor Ames. Zzwo 
Ames’s Cases on ‘Trusts. 


hours a week, 


THIRD YEAR. 
Agency.' Professor KEENER. 
Jurisdiction and Procedure in Equity. Professor 
LANGDELL. Zwo hours a week. Langdell’s 
Cases on Equity Jurisdiction 
Partnership and Corporations. Professor 
Two hours a week. Ames’s Cases on Part- 
nership. 
Suretyship and Mortgage.’ 
Two hours a week. 
Constitutional Law." 
hours a week. 


Professor LANGDELL. 


Professor THAYER. 


admission and for graduation and in the 
quantity and order of the instruction, it is 
believed that Professor Langdell’s chief con- 
tribution to the cause of thorough legal edu- 


| cation was the introduction of an entirely new 


system of teaching law,—a system which 
was at first looked upon with great distrust 
by his colleagues as well as by the bar, but 


| which, making converts from year to year, 


Two hours a week. | 


has eventually established itself firmly at the 
school. Believing that law is a science, and 
recognizing that the source of our law is the 


| adjudicated cases, Professor Langdell de- 


AMES. | 


Two | 


Jurisdiction and Practice of United States Courts.’ 


One hour a week. 
Professor GRay. 


Professor GRAY. 
[Law of Persons." 
week. | 
Omitted in 1888-1889. 
Wills and Administration.’ Professor Gray 
hour a week. 
{Conflict of Laws.’ Professor KEENER. 
a week for half the year. | 
Omitted in 1888-1889. 
{ Points in Legal History. Professor AMES 
hour a week for half the year.| 
Omitted in 1888-1889. 


In addition to the foregoing third-year subjects, 
third-year students may elect any second-year 
subjects which they have not taken in their second 
year. Every student who has been in the school 
one year or more has an opportunity each year of 
arguing in a moot court case before one of the 
professors. 

Every candidate for the honor degree will be 
required to take ten hours a week in each of the 
last two years. 
degree will be required to take in the second year 
ten hours a week in the subjects of that year, and 
in the third year eight hours a week. 


One hour 


On é 


One hour a | 


One | 


' tual self-reliance. 





Every candidate for the ordinary | 


clared that, like other sciences, the law was 
to be learned only by going to the original 
sources. It was there that the authors of 
text-books had gained their knowledge of the 
law, and there only can others acquire it. 
No instructor can provide the royal road to 
knowledge by giving to the student the con- 
clusions deduced from these sources; his 
chief aim should be to teach the student to 
think in a legal manner in accordance with 
the principles of the particular branch of the 
law. He should seek to inculcate and de- 
velop in legal reasoning the habit of intellec- 
The sphere of usefulness 
of the teacher of law according to this con- 
ception of his duty is not a narrow one. 
Having gone over the ground which the 
student is to traverse, the teacher can, in the 
first place, aid the student by removing from 
his consideration the great mass of cases on 
the particular subject which bore no part in 
the development of the principle under dis- 
cussion. Eliminating those, he selects the 
cases especially worthy of study ; and for the 
convenience of the student the select (not 
leading) cases on the different subjects are 
published asacollection. The principle upon 
which such a collection is made was thus 
stated by Professor Langdell in the preface 
to his “ Select Cases on Contracts,” which 


| appeared in October, 1871,— the first book 
| of the kind ever published : — 


Great as have been the advantages derived | 


from these changes in the requirements for 
1 No text-book. 


| tain principles or doctrines. 
| tery of these as to be able to apply them with 


* Law, considered as a science, consists of cer- 
To have such a mas- 
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constant facility and certainty to the ever-tangled 
skein of human affairs, is what constitutes a true 
lawyer ; and hence to acquire that mastery should 
be the business of every earnest student of the law. 
Each of these doctrines has arrived at its present 
state by slow degrees ; in other words, it is a growth, 
extending in many cases through centuries. This 
growth is to be traced in the main through a series 


of cases ;-and much the shortest and best, if not | 


the only way of mastering the doctrine effectually 
is by studying the cases in which it is embodied. 
But the cases which are useful and necessary for 
this purpose at the present day bear an exceedingly 


small proportion to all that have been reported. | 
| parison and for generalization grows. 


The vast majority are useless and worse than use 
less for any purpose of systematic study. More- 
over, the number of fundamental legal doctrines is 


different guises in which the same doctrine is con- 
stantly making its appearance, and the great extent 
to which legal treatises are a repetition of each 
other, being the cause of much misapprehension. 
If these doctrines could be so classified and arranged 
that each should be found in its proper place, and 
nowhere else, they would cease to be formidable 
from their number.” 


These books of cases are the tools with 
which the student supplies himself as he 
enters upon his work. 
the subject of “ Mutual Assent” in con- 
tracts. A score of cases covering a century, 


contained in about one hundred and fifty | 
pages and selected from the English reports, | objection was anticipated and an answer to it 


| was given by Professor Langdell in the pas- 


the decisions of the Supreme Court of the 
United States, and the highest courts of 
New York, Pennsylvania, and Massachusetts, 
arranged in chronological order, show the 
development of its leading principles. Before 
coming to the lecture-room, the student, by 
way of preparation, has studied — he does 


not merely read — say from two to six cases. | 


In the selection of cases used as a text-book, 
the head notes appearing in the regular re- 
ports are omitted, and the student, besides 
mastering the facts, has endeavored for him- 
self to deduce from the decision the principle 
involved. In the class-room some student is 
called upon by the professor to state the case, 


and then follows an examination of the opin- | 








Take, for instance, | 





ion of the court, an analysis of the arguments 
of counsel, a criticism of the reasoning on 
which the decision is based, a careful dis- 
crimination between what was decided and 
what is a dictum merely. To use the expres- 
sion of one of the professors, the case is 
“eviscerated.” Other students are either 
called upon for their opinions or volunteer 
them, — the professor throughout acting 
largely as moderator. When the second case 
is taken up, material for comparison is fur- 


| nished ; and with each additional authority 


that is examined, the opportunity for com- 
When 
the end of the chapter of cases is reached, the 


| student stands possessed of the principles 
much less than is commonly supposed ; the many | 


in their full development. Having attended 
as it were at their birth, having traced their 
history from stage to stage, the student has 
grown with them and in them; the principles 
have become a part of his flesh and blood; 
they have gro hac vice created a habit of mind. 
Like swimming or skating, once acquired, 
they cannot be forgotten ; for they are a part 
of himself. 

One objection to this method of study, 


| naturally presents itself: ‘“‘ How can anybody 


give the time to study the law in this elabo- 
rate manner? Either one must cover only a 
small field, or a lifetime must be given to the 
mere preparation for the profession.” This 


sage quoted from the preface to his “ Select 
Cases on Contracts.” Undoubtedly the prin- 
ciples of the law are numerous ; one might 
almost say innumerable. It has been said 


| that there are nearly three millions of distinct 


principles. This may be true; yet the fun- 
damental principles are comparatively few. 
These only need be acquired ; once acquired, 
they will be found springing up everywhere. 
They are immediately recognized and located ; 
they are the guide-posts that point the lawyer 
unerringly to his destination, however numer- 
ous the cross-roads or alluring the by-ways. 
Besides, the progress through the cases, 
though at first slow, grows more and more 
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rapid as the student progresses in the partic- 
ular subject and becomes accustomed to this 
system of study. Furthermore, the particular 
principles of law thus gained represent but a 
small part of the total acquisition while study- 
ing the cases -on one narrow subject. The 
courts, the judges, the pleadings, the prac- 
tice, the arguments of counsel, have become 
real things. Again, though a case is selected 
because it illus- 
trates one stage in 
the development of 
a legal doctrine, 
a dozen points not 
directly connected 
with that doctrine 
may be involved or 
suggested, and 
these the student 
either solves for 
himself or seeks 
to have explained. 
The points thus in- 
cidentally learned 
are impressed upon 
the mind as they 
never could be by 
mere reading or by 
lectures ; for in- 
stead of being pre- 
sented as_ desic- 
cated facts, they 
occur as an inte- 
gral part of the 
drama of life, — of 
an actual lawsuit. Besides, the study of 
the cases does not exclude the study of the 
treatises. The animated discussions in the 
class-room induce the student to resort to 





EMORY WASHBURN. 


every means of fortifying himself, either for | 


his own instruction or in order to overthrow 


his adversary in discussion, be it professor | 


or fellow-student. This leads the pupil to 
independent investigation; and the trea- 
tises which are always accessible are rarely 
neglected. 

There could be no stronger proof of the 
excellence of this system of instruction than 





the ardor of the students themselves. Pro- 
fessor Ames, writing of the school ten years 
ago, said: “Indeed, one speaks far within 
bounds in saying that the spirit of work and 
enthusiasm which now prevails at the school 
is without parallel in the history of any de- 
partment of the University.” What was true 
then is at least equally true now. The stu- 
dents live in an atmosphere of legal thought. 
Their interest is at 
fever heat, and the 
impressions made 
by their studies are 
as deep and lasting 
as is compatible 
with the quality 
of the individual 
mind. 

The testimony of 
the value of this 
system of instruc- 
tion which is fur- 
nished by the zeal 
of the students is 
supplemented _ by 
the actions of the 
professors. Each 
instructor at the 
school is entirely 
at liberty to choose 
the method of in- 
struction which 
most commends 
itself to his judg- 
ment. Several of 
the professors declined for many years to 
adopt the system introduced by Professor 
Langdell. Slowly it won its way. Actual 
experience overcame all doubts. Now that 
general method — varied of course in the 
manner and extent of application, according 
to the views of the different instructors — is 
almost universally adopted at the school. See 
what Mr. Justice Oliver Wendell Holmes, Jr., 
of the Supreme Judicial Court of Massachu- 
setts, says of it : — 

“ But I am certain from my own experience that 
Mr. Langdell is right ; I am certain, when your 
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object is not to mgke a bouquet of the law for the 
public, nor to prune and graft it by legislation, but 
to plant its roots where they will grow, in minds 
devoted henceforth to that one end, there is no way 
to be compared: to Mr. Langdell’s way. Why, 
look at it simply in the light of human nature. 
Does not a man remember a concrete instance 
more vividly than a general principle? And is not 
a principle more exactly and intimately grasped as 
the unexpressed major premise of the half-dozen 
examples which mark its extent and its limits than 
it can be in any abstract form of words? Ex- 
pressed or unexpressed, is it not better known 
when you have studied its embryology and the 
lines of its growth than when you merely see it 
lying dead before you on the printed pages? 

I have referred to my own experience. During 
the short time that I had the honor of teaching in 
the school, it fell to me, among other things, to 
instruct the first-year men in Torts. With some 
misgivings I plunged a class of beginners straight 
into Mr. Ames’s collection of cases, and we began 





is eighteen years since it was introduced. 
Those who have had an opportunity of put- 
ting the legal education thus acquired toa 
practical test are perhaps best qualified to 
speak of its merits, and almost without ex- 
ception they pronounce in its favor. Mr. 
James C. Carter, probably the leader of the 
New York Bar, has expressed in the strong- 
est terms his belief in the new method of 
instruction : — 


“Now, is this method open to the objection 
that the study of cases is apt to make the student a 
mere ‘case’ lawyer? Not at all. The purpose is 
to study the great and principal cases in which are 
the real sources of the law, and to extract from 
them the rule which, when discovered, is found to 
be superior to all cases. And this is the method 
which, as I understand it, is now pursued in this 
school. And so far as the practical question is 


| concerned, whether it actually fits those who go 


to discuss them together in Mr. Langdell’s method. | 


‘The result was better than I even hoped it would 
be. After a week or two, after the first confusing 
novelty was over, I found that my class examined 
the questions proposed with an accuracy of view 
which they never could have learned from text- 
books, and which often exceeded that to be found 
in text-books. I at least, if no one else, gained a 
good deal from our daily encounters.” 


We Americans, who have given to modern 
England systematic instruction in the law, 
who enriched its law half a century ago with 


| graduates of this school. 


the ideas of Kent, Story, and Greenleaf, may | 
feel some pride in the fact that the English | 


Langdell’s contribution to legal pedagogic. 
In 1886 Gerard Brown Finch, Esq., Law Lec- 
turer at Queen’s College, Cambridge, after 
thoroughly examining the system of instruc- 
tion prevailing at Harvard, introduced at 


Queen’s College Professor Langdell’s meth- | 


ods, and for that purpose published a selec- 

tion of cases on the Law of Contracts. 
But the time has passed when we need 

look to the enthusiasm of students or to the 


value of the new method of instruction. It 


| 


opinions of professors for evidence of the | 


| 


out from its walls in the best manner for the actual 
practice of the law, I may claim to be a competent 
witness. It has been my fortune for many years 
to have charge of a considerably diversified legal 
practice ; and the most that I have had to regret 
is that it has overwhelmed me so much with mere 
business that I have had too little time for the close 
study of the law which my cases have involved. 

“ Tt has been necessary for me to have intelligent 
assistants, and I have long since discovered that 
most valuable aid could be derived from the young 
I have surrounded my- 
self with them, partly for the reason that I have an 
affection for the place, and also because I have 
found them in possession of a great amount of 
actual acquirement, and — what is of more conse- 


now recognize the value also of Professor | quence — an accuracy and precision of method far 


superior to anything which the students of my day 
exhibited.” 


That Mr. Carter’s experience is shared 
quite generally, appears from the following 
statement by President Eliot, contained in 
his report for the year 1885-1886 to the 
Overseers of Harvard College : — 


“It is good evidence of the value of the full 
three years’ course that for several summers past 
the school has been unable to fill all the places in 
lawyers’ offices which have been offered it for its 
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third-year students just graduating. 


been more places offered, with salaries sufficient to 
live on, than there were graduates to take them.” 


The intellectual self-reliance and the spirit 
of investigation which this new method of in- 
struction engenders, have produced the “ Har- 
vard Law Review ” and greatly developed the 
Club Courts. The “ Harvard Law Review” is 
a monthly journal of law, of the same general 
plan as the “American 
Law Review,” and is 
managed wholly by 
the students. It con- 
tains articles also by 
the professors and 
others, and is a mag- 
azine of high order. 
The Club Courts, 
which are practically 
Moot Courts, con- 
ducted entirely by 
students, have far 
outstripped in useful- 
ness the Moot Courts 
held by the profes- 
sors. These clubs 
have generally two 
sets of members, — 
the junior court con- 
sisting of eight mem- 
bers selected from the 
first-year class, and 
the senior court con- 
sisting of nine mem- 
bers selected from the 
second-year class. The junior and the senior 


c. < 


courts meet at regular intervals, and at each | 
sitting a case is argued by two of the mem- | 


bers as counsel, — the rest sitting as judges. 
In the junior court a member of the senior 
court sits as Chief Justice. The cases are 
regularly presented upon the pleadings ; 
briefs are prepared, arguments made, and 
opinions — sometimes in writing — delivered 
by each of the judges. 


on | 
There have 
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The cases are pre- | 


pared with quite as much thoroughness as | 


any work that is done at the school. 


In material prosperity the school has also | 


progressed steadily during the past eighteen 
years. The number of students has risen 
from one hundred and fifteen in the year 
1869-1870 to two hundred and twenty-five 
in the year 1887-1888. The national — in- 
deed the international — character of the 
school has been fully maintained. Since the 
establishment of the three years’ course ten 
years ago, thirty-five States, two Territo- 
ries, and the District 
of Columbia, England 
and four of her prov- 
inces, Japan and the 
Hawaiian Islands 
have been represent- 
ed at the school. 
The library now con- 
tains twenty-three 
thousand volumes, 
and is believed to be 
in some respects the 
best equipped law- 
library in America. 
About $3,000 is spent 
upon it annually. In 
1881 Mr. Edward 
Austin gave the 
school over $140,000 
for the erection of a 
new building, — Aus- 
tin Hall, — which it 
now occupies. In 
1882 the school re- 
ceived a gift of $90,- 
coo to endow a pro- 
fessorship, and in the same year large gifts 
were made toward a library fund. 

The enthusiasm of the graduates of the 
school found expression, in 1886, on the 
occasion of the celebration of the 250th an- 
niversary of the founding of Harvard College. 


| The Harvard Law School Association was 
| organized, on Sept. 23, 1886, “to advance 


the cause of legal education, to promote the 
interests and increase the usefulness of the 
Harvard Law School, and to promote mutual 
acquaintance and good fellowship among the 
members of the Association.” All former 
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members of the School are eligible for mem- 
bership in the Association. Its general meet- 
ing was held at Cambridge on Nov. 5, 1886. 
The membership of the Association now num- 
bers eight hundred and eighteen. For the 
current year it has made a gift of $1,000, to 
increase the instruction in Constitutional 
Law, and another of $100, for a prize essay 
to be competed for by members of the third- 
year class. Similar grants for these purposes 
are to be made by the Association yearly. 
In describing the progress of the school 
since 1870, we have referred only to the 
work of Professor Langdell. Those who 
have had any knowledge of the school during 
this period need not be told to how great an 
extent its prosperity should be ascribed to the 
co-operation of others who from time to time 
have been members of the Faculty. Of none 


of the instructors is this more true than of | 


the present professors, who have devoted 
themselves to the cause of legal education 
with never-flagging zeal. The tact and good 
judgment which they have displayed in deal- 
ing with the difficult problems of administra- 
tion, and the ability — nearly approaching 
genius — with which they have put the new 
method of instruction into practice, have 
alone made it possible to carry through the 
changes at the school, and to obtain the 
moral and financial support from without 
which have brought the school to the high 
degree of prosperity which it now enjoys. 
After Judge Parker’s resignation, Nathan- 
iel Holmes, formerly one of the justices of 


the Supreme Court of Missouri, was ap- | 
pointed Royall Professor ; and later, Charles | 


S. Bradley, formerly Chief Justice of Rhode 
Island and a lawyer of great ability, became 
Bussey Professor. 








During this period Ed- | 


mund H. Bennett, N. St. John Green, John | 
| Judge M’Cully of the Supreme Court. 


Lathrop, Benjamin F. Thomas, and New 
England’s greatest lawyer, Benjamin R. Cur- 
tis, were lecturers at the school. O. W. 
Holmes, Jr., held a professorship for a short 
time before his appointment to the Supreme 
Bench of Massachusetts in 1883. 

The “Catalogue of the Students of the 





Law School of Harvard University, 1817- 
1887,” which was prepared by John H. Ar- 
nold, Esq., its efficient librarian, under the 
inspiration of the Harvard Law School Asso- 
ciation, contains five thousand two hundred 
and sixty-three names. A glance at its 
pages will show to how great an extent men 
prominent in public and professional life have 
received their early training at this school. 
Among those now holding offices under the 
Federal Government may be mentioned 
the Chief Justice and Mr. Justice Gray of 
the United States Supreme Court; the 
Secretaries of War, of the Treasury, and of 
the Navy; Senators Evarts, Hoar, Eustis, 
Chandler, and Gray, who will soon be joined 
by Senators-elect Walcott and Higgins ; 
the Chief Justice and Mr. Justice Davis of 
the Court of Claims; Walter L. Bragg 
of the Interstate Commerce Commission ; 


| Judge Cox of the Supreme Court of the 


District of Columbia; the United States 
District Judges, Ogden Hoffman of Califor- 
nia, Addison Brown of New York, Henry 
B. Brown of Michigan, Edward C. Billings 
of Louisiana; and, of the territorial courts, 
Judges Twiss of Utah, and Knowles and 
Blake of Montana. 

On the highest State Courts the school is 
represented in Maine, New Hampshire, Mas- 
sachusetts, South Carolina, West Virginia, 
and Iowa, by the Chief Justices, and in New 
York, Rhode Island, Delaware, and Ohio, by 
associate justices. Five of the seven judges 
of the Supreme Judicial Court of Massachu- 
setts were students at the school. 

To the Dominion of Canada the school has 
furnished the present Minister of Finance, 
Charles H. Tupper, as well as judges, and 
many members of Parliament; and to the 
Hawaiian Islands, the Chief Justice and 


We should expect to find the names of 
leaders of the Boston Bar now, as in the days 
of Rufus Choate, among the former students 
of the Harvard Law School; and in other 


, cities the school is no less ably represented 


than there. Take, for example, New York, 





The Harvard Law School. 


25 





with James C. Carter, William M. Evarts, Jo- 
seph H. Choate, William G. Choate, George 
Hoadly, George Frederick Betts, George De 
Forest Lord, C. C. Beaman, D. H. Cham- 
berlain, and George Bliss; at Providence, 
Benjamin F. Thurston, and formerly Charles 
S. Bradley ; at Detroit, George V. N. Lothrop, 
the late Minister to Russia; at Savannah, 
Alexander R. Lawton ; at St. John (N. B.), 
Ezekiel McLeod. 

The educational influence of the Cam- 
bridge School has not been confined to the 
instruction given within its walls. Former 
students have as professors of law elsewhere 
spread wide its teachings. Thus, Francis 
Wayland, the Dean of the Yale Law School, 
and Prof. Simeon E. Baldwin, and Edmund 
H. Bennett, Dean of the Boston University 
Law School, studied at Cambridge. 

Widely, too, has the Harvard Law School 
made its influence felt by the legal writings 
not of its professors merely, but also of 
others who were once its students. The 


last decade alone has given us, among others, 
Judge Holmes’s work on the “ Common Law,” 





Langdell’s “Summary of the Law of Con- 
tracts,” Gray’s works on “ Perpetuities ” and 
*‘ Restraints on Alienation,” Jones’s trea- 
tises on “ Mortgages and Liens,” Benjamin 


‘Vaughan Abbot’s various writings, Pierce 


on “Railroad Law,’ Gould on “ Waters,” 
Thompson & Merriam on “ Juries,” Morawetz 
on “ Private Corporations,” Merwin’s “ Pat- 
entability of Inventions,” Stimson’s “ Ameri- 
can Statute Law,’ besides the valuable 
writings of such authors as Preble, Austin, 
Grinnell, Aldrich, Wald, and Chamberlayne. 

Among the many former students at the 
Harvard Law School who became prominent 
in spheres other than the law, may be named 
Caleb Cushing, Charles Sumner, Wendell 
Phillips, Rutherford B. Hayes, and Robert T. 
Lincoln ; Elihu B. Washburn, Richard H. 
Dana, and Anson Burlingame ; Motley, Pres- 
cott, and Parkman ; James R. Lowell, William 
W. Story, and Dr. Oliver Wendell Holmes. 

The Harvard Law School has done a great 
work in the past. May we not venture to 
hope that the work of the future will be im- 
measurably greater? 
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SPECIFIC PERFORMANCE OF CONTRACTS. 


Pror. J. B. AMEs. 


NGLISH and American lawyers are so 
familiar with the jurisdiction of equity 
in enforcing the specific performance of con- 
tracts, that it probably occurs to very few of 
them that there is anything extraordinary in 
this remedy of the courts of chancery. The 
doctrine of specific performance is, however, 
one of the paradoxes of legal history. Only 
in the United States and the British Empire, 
the two countries in which popular govern- 
ment has attained its highest development, 
is it permitted so far to invade the liberty of 
the individual as to compel him specifically 
to perform his contracts upon pain of im- 
prisonment. “ Memo potest precise cogi ad 
factum,” was arule of the Roman law. In 
France, Germany, and presumably in the 
other European States, pecuniary compen- 
sation is the sole remedy for a breach of 
contract.! 

Even in England the practice of the chan- 
cellors met with strenuous opposition from 
the common-law judges, and was finally es- 
tablished only at a comparatively late pe- 
riod. 
the opinion, to which Lord Justice Fry has 
added the weight of his authority,? that 
“bills for specific performance of contracts 
for the sale of land are amongst the earliest 
that are recorded in the court of chancery.” ® 
But this opinion would seem to be erroneous. 
In its support these eminent writers cite a 
case of the time of Richard II.* (1377-1399). 
The bill alleged that the plaintiff, trusting in 
the defendant’s promise to convey certain 
land to him, had paid out money in travel- 
ling to London and consulting counsel, and 


1 Fry, Specific Performance (2d ed.), 3. 

2 Ibid., 8. 

3 1 Spence, Eq. Jur. 645. 

* 2Cal. Ch. II. Two similar cases are reported: 1 
Cal. Ch. XLI. and Y. B. 8 Edw. IV. 4, pl. 11. The other 
authorities cited by Mr. Spence are cases of uses. 


Mr. Spence, it is true, has expressed 





prayed for a subpana to compel the defenc- 
ant to answer of his “ disceit.” There is 
no allusion to specific performance; the bill 
sounds in tort rather than in contract ; and 
its object was, in all probability, not specific 
performance but reimbursement for the ex- 
penses incurred. Indeed, this probability 
becomes almost a certainty when it is re- 
membered that equity at this time gave no 
relief even against feoffees to uses who re- 
fused to convey to their cestuzs gue usent, and 
that the common law gave no action for dam- 
ages for the breach of a parol promise. 

It is probable that the willingness of equity 
to give pecuniary relief upon parol promises 
hastened the development of the action of 
assumpsit. Fairfax, J., in 1481, advised 
pleaders to pay more attention to actions on 
the case, and thereby diminish the resort to 
chancery ;! and Fineux, C. J., remarked, in 
1505, after that advice had been followed 
and sanctioned by the courts, that it was no 
longer necessary to sue a swbpena in such 
cases.” 

Brooke, in his “ Abridgment,”’ adds to 
this remark of Fineux, C. J.: “ But note that 
he shall have only damages by this [action 
on the case], but by swbpana the chancellor 
may compel him to execute the estate or 
imprison him wt dicitur.’*® Brooke died in 
1558. This note: by him and the following 
meagre report of a case in 1547,4— “It is 
ordered that the defendant and his wife shall 
make an absolute assurance for the extin- 
guishment of her right in the lands,” if, in- 
deed, this can be said to be in point, — seem 
to be the earliest allusions to the equitable 
doctrine of specific performance. Against 
these should be set the statement of Dyer, J., 


1 Y. B. 21 Edw. IV. 23, pl. 6. 

2 Y. B. 21 Hen. VII. 41, pl. 66. 

8 Bro. Ab. Act. on Case, pl. 72. 

* Carington v. Humphrey, Toth. 14. 





Specific Performance of Contracts. 


27 





in 1557: “ And no subpana will lie for her 
[the covenantee], as for a cestui gue use, to 
compel Sir A. [the covenantor] to execute 
the estate . . . because she has her remedy 
at common law, by action of covenant.” 


| 


| common law, the same being the most indif- 


ferent trial, by a jury of twelve men.” 


| upon the common law was Lord Coke. 


In the reign of Elizabeth, however, there | 
| to the King’s Bench for a prohibition against 
_a suit for specific performance of a lease 


are several reported cases in which specific 
performance of contracts was decreed.” 
There were many similar decrees in the 


reign of James I., one of which, according to | 


Tothill, was “ by the judge’s advice.” * This 
is, possibly, an error of the reporter. At all 
events, the hostility of the common-law judges 
to the jurisdiction of equity over contracts 
was very plainly expressed, two years later, in 
Gollen v. Bacon,‘ by Fleming, C. J.: “If one 
doth promise for to give me a horse for 20 
shillings, afterwards he doth not perform 
this; I am not in this case to go and sue in 
chancery for my remedy, but at the common 
law, by an action on the case for a breach of 
promise, and so to recover damages; and this 
is the proper remedy, and the common law 
warrants only a remedy at the common law ; 
and if the law be so in the case of a horse, 
a multo fortiori it shall be so in case of a 
promise to make an assurance of his land 
upon good consideration, and doth not per- 
form it, he is not to sue in chancery for 
this, but at the common law, which is most 
proper.” Croke, J., and Yelverton, J., agreed 
herein with the chief justice, who added: 
“There are too many causes drawn into 
chancery to be relieved there, which are 
more fit to be determined by trial at the 


1 Wingfield v. Littleton, Dy. 162a 

2 Pope v. Mason (1569), Toth. 3; Hungerford v. Hut- 
ton (1569), Toth. 62; Foster v. Eltonhead (1582), Toth. 4; 
Kempe v. Palmer (1594), Toth. 14; King v. Reynolds 
(1597), Ch. Cas. Ch. 42; Beeston v. Langford (1598), 
Toth. 14. 

8 Throckmorton v. Throckmorton (1609), Toth. 4. 

* 1 Bulst. 112. 





As 
might be supposed, the most determined op- 
ponent of this new encroachment of equity 
In 
Bromage v. Genning,! the plaintiff applied 


brought against him in the Marches of 
Wales, on the ground that Genning’s proper 
remedy was an action at law. Sergeant 
Harris, in reply, urged that the object of the 
suit was not the recovery of damages but 
the execution of the lease, and that this was 
regularly done in chancery. Coke, C. J., 
Doddridge and Houghton, JJ.: “ Without 
doubt a court of equity ought not to do so, 
for then to what purpose is the action on the 
case and covenant ; and Coke said that this 
would subvert the intent of the covenantor, 
since he intended to have his election to pay 
damages or to make the lease, and they 
would compel him to make the lease against 
his will; and so it is if a man binds himself 
in an obligation to enfeoff another, he cannot 
be compelled to make the feoffment.” 

Sergeant Harris then confessed that he 
acted in the matter against his conscience, 
and the court accordingly granted the pro- 
hibition. This was in 1616, the year of the 
memorable contest between Lord Coke and 
Lord Ellesmere as to the power of equity to 
restrain the execution of a common-law judg- 
ment obtained by fraud. Lord Coke was 
alike unsuccessful in this contest, and in his 
attempt to check the jurisdiction of equity 
in matters of contract. The right of equity 
to enforce specific performance, where dam- 
ages at law would be an inadequate remedy, 
has never since been questioned. 


1 1 Roll. R. 368. 
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CAUSES CELEBRES. 


i. 


PAPAVOINE. 
[ 1824. ] 


ERE is one of the strangest dramas to 
be found in the criminal annals of 
France, and yet everything in it is perfectly 
clear and simple except upon a single point. 
This doubtful point is, it is true, the vital 
one, — that upon which rests that supreme 
question : Is the accused guilty? The crime 
is flagrant, horrible; the victims are two lit- 
tle innocent creatures ; the witnesses are nu- 
merous ; there is no dispute as to the facts ; 
the accused himself confesses. And yet the 
human conscience has none the less contin- 
ued to raise the question which the evidence 
and the facts fail to answer satisfactorily : 
Was the accused guilty? The accused, the 
confessed author of the deed, expiated his 
crime upon the scaffold ; and yet, after all the 
years which have passed since that bloody 
expiation, the human conscience still repeats 
with an increasing doubt, or rather with a 
mournful certainty that an error was com- 
mitted, Was the condemned man guilty? 

But why these strange doubts and uncer- 
tainties? What new element then entered 
into the appreciation of human acts? What 
astonishing problem was presented by these 
acts) which up to that time it had seemed 
only natural to ascribe to the free responsi- 
bility of their author? Can it be that a man 
who has committed a crime may yet not be 
guilty? 

Such is the question which was for the 
first time clearly presented to the judicial 
and to the popular mind by the trial of 
Papavoine. This case marked a new era in 
the history of human justice. It was not 
until after the execution of this man that 
the judge believed himself bound to go be- 
yond the facts themselves and inquire into 
the conscience, the physical and moral 
condition, of the accused. From that time 





physiology and psychology took their stand 
between the criminal and his judge. 

It is thus that at certain periods in human 
history certain crimes disappear. The law 
becomes more lenient; its punishments di- 
minish and are softened, and the guilty one 
of yesterday is only the poor unfortunate of 
to-day. 

Sunday, the roth of October, 1824, was 
an unusually warm day for the season, and 
the woods of Vincennes were filled with a 
numerous throng of pleasure-seekers. Many 
of them came from Vincennes itself, while 
others came from Paris in the public convey- 
ances. Among these last a young woman, 
belonging apparently to the working-class, 
held by the hand two little boys, one about 
five years old and the other six. Another 
woman, dressed in red, who also was evi- 
dently one of the lower class, joined the little 
group and played for a while with the chil- 
dren, and then continued her way. 

A man wearing a blue overcoat buttoned 
up to his chin and a hat with a broad band 
of crape upon it, had appeared to watch this 
scene with interest. He approached the 
woman in red as she left the others and said 
to her, ‘‘Do you know those children you 
have just left?” ‘Cannot one caress chil- 
dren one does not know?” replied the 
woman shortly ; and she turned and walked 
away. 

The mother of the two boys (for it was 
their mother) had observed this man watch- 
ing the children and speaking to the woman 
dressed in red; but she attached no impor- 
tance to these circumstances, and went on 
farther into the woods with her little ones. 
Shortly after the sky became clouded, and 
drops of rain began to fall. The mother di- 
rected her steps to a small wooden pavilion 
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near by to seek shelter from the shower, and 
also intending to eat there the lunch which 
she had brought with her in a basket. 
Suddenly she perceived before her the 
curious individual in the blue overcoat. The 
face of this man was frightfully pale, his 
arms moved convulsively, and in a hoarse 
voice which froze the very blood in her 
veins he said, “ Your walk ts almost ended.” 
Seized with an instinctive terror, the mother 
tried to hurry on; but the man, approaching 
the younger of the two boys, struck him 
violently. The woman, believing that he 
had struck her son with his fist, attacked 
the man with her umbrella ; paying no atten- 


tion to the mother, the mysterious personage ' 


advanced to the other boy and also gave him 
‘a blow, and then turned and fled. 

Presently the poor mother saw her two 
children, one after the other, sink upon the 
ground ; they were both dead. Uttering a 
piercing shriek, the unhappy woman fell 
fainting upon the earth. 

In response to her cry several persons 
walking in the vicinity rushed to the spot and 
beheld a mournful spectacle,—an uncon- 
scious woman, and two little lifeless bodies 
extended side by side, both inundated with 
blood. Every effort was exerted to restore 
the wretched mother ; and when at last life 
came back to her, she related all that had 
passed and described the murderer. Gen- 
darmes on horseback were hastily sent in all 
directions, with orders to arrest any man 
whom they found alone in the woods. 

In the mean time the mother was taken 
to Vincennes and interrogated. She de- 
clared her name to be Charlotte Hérin, 
twenty-five years of age, a worker on lace, 
dwelling in Paris with her family. She de- 
scribed fully all that had taken place in the 
woods. She laid so much stress upon the 
meeting with the woman dressed in red, 
whom she felt convinced must be an ac- 
quaintance of the assassin, that immediate 
search was made for this woman in Vin- 
cennes, and she was presently found. 

On being questioned she said that her 





name was Malservait, and that she was a 
dressmaker in Paris. She declared that the 
individual who had accosted her in the ozs 
was an utter stranger to her, that she had 
never seen him before in her life. 

The news of the murder had spread 
through Vincennes with the rapidity of 
lightning, and at this moment one Dame 
Jean, who kept a small variety shop, came 
and stated that a man, who answered the 
description of the assassin, had stopped near 
her shop while the woman in red had entered 
to make a small purchase, that he had exam- 
ined this woman attentively, and that on her 
going out he had followed her to the woods. 
Some time later he had returned to her shop 
and asked for a knife. Dame Jean had only 
assorted knives which she sold by the dozen 
only ; the man refused to take a dozen and 
persuaded her to sell him one, offering more 
for it than the price of the entire dozen. As 
soon as this knife was delivered to him, the 
man again returned to the woods. 

Thus three persons were found, all of 
whom had seen the murderer, and they 
agreed perfectly as to his description. He 
was thin, tall, pale, and wore a blue overcoat 
carefully buttoned up. His hair and whis- 
kers were brown, and his hat had a band of 
crape upon it. 

While these interrogatories and investiga- 
tions were in progress, the gendarmes were 
beating the woods. In one of the paths a 
man was discovered talking quietly with a 
sportsman. The gendarme ordered him to 
follow him. “ You take another for me,” said 
the individual, who evidently intended to 
say, “ You take me for another.” “I am 
perfectly willing to follow you, but you are 
only losing time and will let the real guilty 
one escape.” 

The man arrested was very pale, and the 
sportsman stated that he had seen him com- 
ing out of a thicket, very much out of breath. 
The prisoner, the gendarme, and the sports- 
man proceeded to Vincennes. On the way 
the sportsman said that, at the moment of 
his arrest, the prisoner was asking him the 
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way out of the woods, and that he had no- 
ticed him examining his garments with the 
greatest care as if to assure himself that 
there was no spot upon them, and that he 
had asked if his face was clean. As for the 
prisoner, he said tranquilly : “ It is an abomi- 
nable thing to have killed two children. If 
one has anything to complain of in another, 
he can call him out in a duel; but to mur- 
der two children, ove must have the most 
powerful motives.” 

As soon as the arrested man was brought 
into the presence of the three women, the 
mother cried, ‘‘ Zhat zs the monster who 
killed my children!” The woman Malser- 
vait identified him at once as the man who 
had spoken to her in the woods, and Dame 
Jean recognized him as the individual who 
had bought the knife in her shop. 

The prisoner, on being questioned, re- 
plied that his name was Papavoine, and 
with the greatest calmness he related his 
history. 

Born at Mouy, in the department of L’ Eure, 
in 1783, he had for a father a manufacturer 
of cloth, a man in comfortable circumstances. 
He had received an excellent education, and 
at an early age he entered the French navy. 
In December, 1823, his father died, leaving 
to his wife and son an estate which was in a 
disordered and complicated condition. The 
widow being unable to carry on or wind up 
the business, Papavoine determined to ask 
for his discharge from the navy, which he 
obtained with a pension of three hundred 
francs. He then established himself at 
Mouy. At the time of his father’s death the 
manufactory had a contract for supplying 
the army with uniforms; but presently the 
War Department refused to continue it, and 
by this refusal the affairs of the Papavoine 
family were placed in a very critical condi- 
tion. Papavoine, it seems, then repented of 


having given up his position ; he endeavored | 


to re-enter the navy, but without success. 
The condition of business affairs and his 

failure to be reinstated in the navy greatly 

affected Papavoine, who became really ill. 


| His nights were agitated; a profound sad- 
'ness took possession of him. His sleep 
was filled with visions, and a vague uneasi- 
ness filled his mind in his wakeful hours. 
His condition became such that he was ad- 
vised to travel. Acting upon this advice 
he went to Beauvais, where he found some 
relatives and also met a gentleman named 
Branche, with whom he had had business 
relations. 
On the day after his arrival at Beauvais, 


Papavoine, who was still seeking from the 


War Department a renewal of the contract, 
received unexpectedly from his mother two 
orders from the War Department. As it 
was necessary that these papers should be 
put into proper form, Papavoine determined 
to go to Paris at once. He arrived there on 
the 6th of October, having borrowed money 
to pay his expenses. 

He alighted at the Hétel de la Providence, 
situated in the Rue Saint-Pierre-Montmartre, 
and repaired at once to the office of his cor- 
respondents in the city, to whom he delivered 
the orders he had received, in order that 
they might have them put into proper form. 
Until the following Sunday, the 1oth of 
October, he lived very quietly in the city. 
On that day, feeling the need of distraction, 
he went out; after a frugal breakfast, and 
proceeded to Vincennes. 

All these declarations were found to con- 
form to the truth, and it was impossible to 
discover any relation between the prisoner 
and the woman Hérin, and it was equally 
proved that he did not know the woman 
Malservait. 

Papavoine, however, calmly repelled the 
accusation brought against him. In vain 
they urged the identification of himself by 
the three women, and by other less impor- 
tant witnesses who had seen him not far 
from the place of the crime; in vain they 
showed him upon his hat the evident trace 
| of the blow of the umbrella which the poor 
_ mother had used against him: he persisted 
| in denying. He fought the proofs which 

accumulated against him with a rare lucidity, 
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recalling to the magistrate remarkable exam- 
ples of grave judicial errors. 

An autopsy made upon the bodies of the 
young victims demonstrated that their death 
was caused by the blow of an instrument 
resembling a knife. Dame Jean furnished 
one of the eleven knives remaining of the 
dozen out of which had been taken the one 
sold to Papavoine ; and this knife applied to 
the wounds fitted perfectly. 

The investigation added new facts to those 
already known. It was ascertained that 
Papavoine had always exhibited, a strange 
character ; he was of a taciturn nature, but at 
the same time kindly-disposed and obliging. 
He had never manifested any of the small 
vices which are almost inevitably met with 
in young men. Very uncommunicative, sen- 
sible, faithful to his duties, respectful to his 
superiors, he had always been noted as an 
unsympathetic man, but as an excellent em- 
ployé and as a reliable, peaceable person. 

It was discovered, it is true, that when, on 
his journey from Beauvais to Paris; he wrote 
to his mother asking for more wearing ap- 
parel and also begging her to send him 
two sharp table-knives. These knives were 
found in the Rue Saint-Pierre-Montmartre. 
Papavoine, then, had not departed for Vin- 
cennes with the intention of committing a 
murder. As for the knife bought of Dame 
Jean, it was impossible to discover any trace 
of it. 

Suddenly, on the 15th of November, Papa- 
voine renounced his denials. He confessed 
that he committed the crime; he confessed 
even more than was asked of him. He 
declared that he had been deceived in killing 
the son and daughter of the woman Hérin, 
and that it was his intention to have mur- 
dered the Exfants de France. 

Four years only had elapsed since the 
fatal day on which the Duc de Berri had 
been struck down by Louvel. France had 
not yet recovered from the impression made 
by that attempt; and at the first word of 
Papavoine, the authorities believed that they 
had found a new fanatic. Papavoine, in 





making these strange confessions, spoke of 
great revelations ; he demanded an interview 
with Madame la Duchesse d’Angouléme and 
with Madame la Duchesse de Berri. This 
demand being refused, he insisted on ap- 
pearing before one of the two princesses, 
which was also refused him. 

Presently a new series of acts called atten- 
tion again to Papavoine. In his prison he 
attempted to set fire to his bed. Interro- 
gated as to this attempt, he coolly declared 
that he wished to burn the fleas. On the 
17th of November he violently seized a 
knife which he found near his door and 
struck a young prisoner by the name of 
Labiey. As a motive for this new act, he 
said that Labiey belonged to the Orleans 
faction. The young prisoner was not seri- 
ously wounded. 

The authorities saw in these acts the de- 
velopment of a new system. In their eyes, 
Papavoine was simulating madness and seek- 
ing in other crimes the justification of his 
first. But the motive for the first crime had 
not been discovered when the trial took 
place, in February, 1825, before the Court of 
Assizes of the Seine, M. Hardouin presiding. 

We give a portion of the examination of 
Papavoine by the President. 


The President. “ Papavoine, in what year 
did you enter the navy?” 

Papavoine. “In 1805 I was employed in 
the Navy Department at Brest.” 

“Then, after your father’s death, you and 
your mother were reduced for subsistence to 
the three hundred francs’ pension which you 
had from the navy?” 

“Yes, Monsieur.” 

“Why did you go from Mouy to Beau- 
vais?” 

“T was uneasy; I was sick, tormented, ill 
at ease.” 

“ Why did you come to Paris ?” 

“ Because my mother sent me some orders 
from the War Department which were not 
in proper form, and I wished to have them 
made so.” 
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“Why, on coming from Beauvais to Paris, | 


did you bring two table-knives in your 
valise ?” 

“I have already told you that I was ill. I 
rose in the middle of the night. I had a 
thousand wild ideas. I was accustomed to 
place near me a sword and loaded pistols. 
Not having taken these weapons on my 
journey, I used the two knives, which I put, 
one under my pillow and the other on my 
night table.” 

““Why did you go to Vincennes on Sun- 
day, the 1oth of October ?” 

“To distract myself. I was tormented, 
suffering ; I wished to take the air.” 

“ How were you dressed?” 

“TI wore a blue overcoat, black stockings, 
and shoes.” 

“Was your overcoat buttoned?” 

“T believe that it was buttoned.” 

“At Vincennes you followed a woman 
wearing a red dress?” 


“I may have followed her, but it was me- 


chanically. I was so agitated that I did not 
know what I was doing.” 

“You followed this woman to a shop?” 

“TI do not recollect.” 

“You saw the woman with the red dress 
talking to a woman who was with two 
children ?” 

“I do not recollect. I was in a deplorable 
state ; I did not know what I was doing. I 
recollect nothing about it ; I was tormented 
continually. I do not know what I did; I 
do not remember any circumstance.” 

“Your memory was clearer at the prelim- 
inary examination ?” 

“TI merely agreed then to what that lady 
stated.” 


“You bought a knife at the shop which | 
the lady dressed in red entered?” 
“Yes, Monsieur, it is possible ; I do not | 


recollect. 
tion I was cruelly affected by the deplorable 
condition in which I found myself, by the 
handcuffs by which I was confined. It was 
an entirely new situation for me. Rather 





| bought the knife. 








During the preliminary examina- | 


than say things which might aid my defence, 
I expressly charged myself. I longed to see 
the end of this affair, even if it had a most 
disastrous issue for me.” 


“What was your object in buying this 
knife ?” 

“T had seen a dungeon at Vincennes; I 
thought that it contained prisoners, amd J 
believed that with my knife I could deliver 


| them.” 


“You did not buy the knife until after you 
had seen the woman dressed in red caressing 
the children ; and you have not, besides, in 
any of your previous examinations, spoken 
of your desire to deliver prisoners.” 

“T was consumed with fever; I had no 


| clear ideas ; I did not know what I did.” 


“Was the knife concealed in your pocket ?” 
“TI think so.” 

“It was after seeing the children that you 
What was your motive 
for striking them?” 

“TI was not in my right mind when I struck 
the children ; I do not know what impelled 
me to do so. I would have given my own 
blood rather than shed theirs ; it was a fren- 
zy which made me commit this incompre- 
hensible act.” 

‘‘You remember having struck the chil- 
dren?” 

“Yes, Monsieur.” 

“Then you fled into a thicket ?” 

“ Yes, Monsieur. ” 

“ What did you do with the knife ?” 

“T buried it in the earth.” 

“ You appreciated, then, the enormity of the 
crime you had committed, since you fled?” 

“The deed, which I involuntarily com- 
mitted, produced a sudden revolution in my 
mind, which made me comprehend what I 
had done.” 

“ As you fled you met a sportsman ?” 

“Yes, Monsieur.” 

“Did you not tell the gendarme who ar- 
rested you that he was losing time and that 
he would, perhaps, let the real guilty one 
escape ?” 
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“TI believe I told him that.” 

“Do you still persist in your declaration 
that you wished to strike more august 
‘victims ?” 

‘‘No, Monsieur. I was so wearied by the 
painful position in which I found myself, 
that, not being able to destroy myself, I 
wished to hasten, by every possible means, 
the end of my torments. I would have ac- 
cused myself, I believe, of wishing to assas- 
sinate the Eternal Father, if the idea had 
come into my mind.” 


The President read from the notes of a 
prior examination in which Papavoine ex- 
plained how the idea had come to him to 
say that he had wished to kill the Exfants 
de France. An officer wearing epaulettes 
had said, as they were conducting Papavoine 
through the streets of Vincennes, ‘ Look ! 
there is the man who attempted to assassinate 
the Enfants de France.” These words, heard 
by the accused, had given rise to the idea of 
declaring that such had been his project. 

The President then continued : — 


“You pretend that you were led to com- 
mit the act of the roth of October in conse- 
quence of the effects of a fever, by a sort of 
mental aberration ; but your conduct since 
your departure from Beauvais shows that 
you were in full possession of your reason. 
The letters that you wrote to your mother 
are full of sense; so it was not madness 
which impelled you.” 

“What motive could I have for killing 
those children? J had no interest in so 
doing. 

“That ts your secret. Up to this time no 
one has been able to discover anything upon 
that point. However, on examining all that 
has passed before and since the murder, it 
must be that the’access of madness seized 
you on seeing the children, and left you as 
soon as you had struck them. Immediately 
after the crime you were confronted with 
the mother, who cried, “ There is the mur- 
derer of my children.” And you said that 

5 





you did not know her. You were brought 
before the bodies of the children, and you 
declared that you did not recognize them. 
All your responses were full of sense.” 

“This crime was so far from my thoughts 
that / really believed that I had not vom- 
mitted it. Besides, I have a family, and | 
did not wish to dishonor them by confessing 
the crime.” 

“For a whole week you denied being the 
author of the double crime committed at Vin- 
cennes ; you said that they were mistaken, 
and you maintained this with spirit ; and it 
was not until you were warned that the 
mother of the children and several others 
identified you, that you said that you had 
intended to strike the Exfants de France. 
Explain all these circumstances to the jurors. 
They prove that you were not mad.” 

“TI was filled with terror, with fears, but I 
never felt a desire to shed blood. I did not 
act like a sane person.” 

“When you said that you wished to strike 
the Enfants de France, you surrounded this 
declaration with so many circumstances — 
some true, others probable — that it is impos- 
sible that you did not have ful! possession of 
your reason to invent them. You said, for 
example, that one of the children whom you 
killed resembled one of the Lufants de 
France. You defend yourself very skilfully 
at the present moment, and you appear to 
be in possession of a sound mind.” 

“I do not claim that I am always insane.” 


Other witnesses were heard. The most 
of them, while testifying that Papavoine was 
naturally of a morose and melancholy tem- 
perament, were loud in their praise of his 
probity and uprightness. He was an hon- 
est man, very humane and fond of children. 

Papavoine was eloquently defended by 
M. Paillet, a young advocate from Soissons 
and a friend of the Papavoine family, the 
defence being temporary insanity. 

His skilful argument impressed, but did 
not convince, the jury and the judges. 
The theory of the defence was too bold and 





34 


The Green Bag. 





novel. Monomania, that word of modern 
creation, was not then accepted. Public 
opinion did not believe, any more than the 
magistrates, in these passing aberrations of 
the mind, in these involuntary impulses, in 
this irresponsibility for crime. 

M. Hardouin, the President, clearly 
summed up the facts in the case, and after 
an hour’s deliberation the jury found Papa- 
voine guilty. 

The President pronounced the sentence of 
death. No trace of emotion was visible upon 
the features of Papavoine, who arose and said 
calmly, “ / appeal to Divine justice!” 

In spite of every exertion made by his 
family to obtain royal clemency, the unhappy 





man was executed, on the 25th of March, in 
the Place de Gréve. 

It will be observed that science was not 
called upon to establish the mental condition 
of Papavoine. It was not the same a few 
months later when all Paris was horrified by 
a similar crime. A young girl named Hen- 
riette Cornier, without motive, without con- 
sciousness of her actions, cut off the head of 
a little girl whom she did not even know. 
Three physicians were appointed by the 
court to examine as to the mental condition 
of the girl Cornier. Papavoine’s death saved 
this girl’s life. She was sent to a hospital 
instead of. to the scaffold, as she would have 
been but a few short months before. 


THE SELDEN SOCIETY. 


WE print below a paper, signed by dis- 
tinguished legal names, which can 
hardly fail to bring it home to lawyers, as a 
debt due to their profession, that they should 
join the Selden Society. Much which is 
very important to our legal scholars lies still 
in manuscript, and the only way in which it 
can be made accessible here is through such 
an organization as this. The first year of the 
Society was 1887. The volume for that year, 
and also that for 1888 (which will soon be 
published), can be had by subscribing for the 
year named. The yearly subscription (due 
for each year on January 1 of that year) is 
one guinea ($5.18), payable to the General 
Secretary, or to any of the Local Secretaries. 
We append also a list of the American Secre- 
taries ; but we are compelled to omit from 
this number the full circular of the Society, 
which can be obtained on application to any 
of the Secretaries. 

It should be added that an increase in the 
number of members will enable the Society 
to publish more than one volume a year for 
the same annual subscription. The material 
for several volumes is now ready. 





The undersigned have assured themselves of the 
great importance of the work of THE SELDEN 
Society, — an organization formed with a view, as 
one of its main purposes, to put into print certain 
legal records and manuscripts hitherto unpublished. 
The circular of the Society is appended to this 
paper. 

Such an organization cannot accomplish much 
unless its membership be large. It has seemed to 
us that our brethren of the legal profession might 
be widely induced to join THE SELDEN Society, if 
their attention were directly called to the matter ; 
for we are persuaded that in every way our law will 
gain much from the careful historical and scientific 
investigations which are now going forward in many 
quarters, and which this Society will materially assist 
and promote. 


HENRY WADE ROGERS. 
J. D. Cox. 

HENRY HITCHCOCK. 
M. M. BIGELow. 
WAYNE MCVEAGH. 

R. C. MCMuRTRIE. 
JosEPH H. CHOATE. 
GEo. W. BIDDLE. 

Wo. HENRY RAWLE. 


MELVILLE W. FULLER. 
HORACE GRAY. 

OLIVER W. HOLMES, JR. 
RUSSELL S. TAFT. 

J. I. CLARK HARE. 
THEODORE W. DWIGHT. 
C. C. LANGDELL. 

Wa. G. HAMMOND. 
EpMuND H. BENNETT. 
GEO. TUCKER BISPHAM. 


DECEMBER, 1888. 
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[Circular of 1888.] 


THE SELDEN Society was founded in 1887 to 
encourage the study and advance the knowledge 
of the history of English Law. Its objects may be 
outlined as follows: I. The printing of MSS. and 
of new editions and translations of books having an 
important bearing on English Legal History; II. 
The collection of materials for Dictionaries of 
Anglo-French and of Law Terms ; III. The col- 
lection of materials for a history of English Law ; 
IV. The holding of meetings for the reading and 
discussion of papers; V. The publication of a 
selection of the papers read at the meetings and of 
other original communications. 

The second volume of the Society’s publications, 
which will be issued in respect of the subscription 
for 1888, will be a volume of Selections from the 
earliest Manorial Rolls extant, edited with a trans- 
lation by Mr. F. W. Maitland, University Reader 
in English Law, Cambridge. The term “ Manorial 
Rolls”? may perhaps hardly give a fair impression 
of the contents of these records. Only a small 
part of them is taken up by conveyancing entries, 
such as surrenders, admittances, and the like. By 
far the greater part is taken up by contentious pro- 
ceedings ; and these are of many different kinds. 
In the first place, there are the actions for land 
held by villein services, and disputes between the 
lord and his tenants as to services and rights of 
common, and similar matters. In the second place, 
there are numerous personal actions for debts and 
trespasses, matters quite unconnected with land 
law. In the third place, the lord usually has the 
leet jurisdiction. The first stages of a criminal 
prosecution often take place in the local courts ; and 
the pettier offences are punished there, the king’s 
courts hardly as yet interfering with any crime which 
falls short of felony. The medizval law as to of- 
fences answering to our modern misdemeanors and 
offences punishable upon summary conviction must 
be found in the rolls of the local courts, which 
were in truth the police courts of the neighborhood. 
The procedure before these local tribunals is of 
very great interest, as it preserved many archaisms 
which had disappeared from the king’s courts be- 
fore the time at which our extant records begin. 
Lastly, the whole system of local police, of frank- 
pledge and so forth, is displayed. In short, the 
whole legal life and much of the social life of a 
medieval village is recorded in one way or another 





upon the manor rolls. In the Public Record Office 
there is a rich collection of these rolls, many dating 
from the reign of Edward L., and a few even from 
the reign of Henry III., relating to manors which 
at one time or another came into the hands of the 
Crown. It is probable that there are rolls equally 
early in other libraries and in private hands ; and 
about such the Council will be grateful for any in- 
formation. If the number of subscribers is suffi- 
ciently large, more than one volume will be issued 
in respect of the year’s subscription. 

The first publication of the Society, issued in 
respect of the subscription for 1887, is a volume 
of Thirteenth Century Pleas of the Crown from 
the Eyre Rolls preserved in the Public Record 
Office, edited with a translation by Mr. F. W. 
Maitland, University Reader in English Law, Cam- 
bridge. Many of these criminal cases are very 
interesting, and they throw more light than cases 
of almost any other class on the manners and cus- 
toms of the people. They are not, however, on 
that account the less valuable from the point of 
view of the legal historian. The criminal cases in 
the Year Books are not many, and yet they have 
to fill the long interval between Bracton and 
Staundford. Many points are still obscure, and 
none more so than the history of the petty jury. 

The volume begins with the year 1200, the point 
at which the Rotuli Curie Regis, published by Sir 
Francis Palgrave for the Record Commissioners, 
comes to an end, and contains many cases from the 
reign of John, which illustrate fully the working 
of the ordeals of fire and water. It contains also 
many cases from the first part of Henry III.’s 
reign, which may serve to show how a substitute 
for the ordeals was gradually found in trial by jury. 
Though for the most part the cases are cases of 
felony, still many of the grievances redressed by 
the Great Charter are illustrated, and care has 
been taken to collect whatever throws new light 
on the procedure of the ancient local courts, — 
the system of frankpledge, the representation of 
counties and \boroughs for judicial purposes, the 
condition of the towns, their corporate privileges, 
and the like. 

The Council hope soon to continue the publica- 
tion of Select Pleas of the Crown, suspended for 
the present in order to give variety to the Society’s 
work. In course of time it may be possible to 
carry on the selection as far as the year 1500. 
Every volume should be more interesting than its 
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predecessors, as the records become fuller and 
more elaborate. It is also proposed, as soon as 
possible, to print a series of records of real actions 
and of cases illustrating villein status and villein 
tenure ; but how soon these can be undertaken 
depends entirely on the number of subscribers. 

In all the publications of the Society there will 
be a full subject-index and complete indexes of 
the names of all persons and places, thereby ren- 
dering the volumes of great value to local historians 
and genealogists as well as to lawyers. 

The Council will be glad to receive offers of 
help from all persons who are willing to assist in 
carrying into effect the Second of the Society’s 
objects, — the collection of materials for the Dic- 
tionaries of Anglo-French and of Law Terms. 
Directions for the plan to be adopted in collecting 
materials have been kindly drawn up by Prof. 
W. W. Skeat. On application to the Honorary 
Secretary, a copy will be forwarded to any person 
willing to assist. 

An account of the principal classes of MSS. 
with which the Society proposes to deal may be 
had from the Honorary Secretary by members of 
the Society gratis, or by non-members at the price 
of one shilling. Mr. Bernard Quaritch, 15 Pic- 
cadilly, W., has been appointed agent for the sale 
to non-members of the Society’s publications. The 
price to non-members of each volume of the So- 
ciety’s publications will be £1 tos. 

The Annual Subscription to the Society is one 
guinea, due on the first of January for the year 
then commencing. Members have no further lia- 
bility of any kind. Each subscriber will receive a 
copy of all the publications issued in respect of 
the subscription for the year. A composition of 
twenty guineas is accepted in lieu of all Annual 
Subscriptions, constituting Life Membership from 





the date of composition, and in the case of Libra- 
ries, Societies, and Corporate Bodies, membership 
for thirty-years. Subscriptions should be - paid, 
in America, to Prof. W. A. KEENER, Cambridge, 
Mass., Honorary Secretary for America, who has 
kindly undertaken to receive all American sub- 
scriptions ; in England, to the Honorary Secretary 
and Treasurer, P. Epwarp Dove, 23 Old Build- 
ings, Lincoln’s Inn, 
MARCH, 1888. 


HONORARY SECRETARIES. 


America: General Secretary, Prof. W. A. KEENER, 
Cambridge, Mass. 


LOCAL SECRETARIES. 


Illinois: Chicago, Coin C. H. FyFFe, 23 Portland Block. 

Maryland: Baltimore, WILLIAM T. BRANTLY, 225 St. 
Paul Street. 

Massachusetts : Boston, CHARLES C. SOULE, 154 Beacon 
Street. 

Worcester, RockKwoopD Hoak, g P. O. Block 

Michigan : Detroit, THOMAS SPENCER JEROME, Griswold 
Street. 

Minnesota: St. Paul, HENRY B. WENZELL, National Ger- 
man American Bank Building. 

Missouri: St. Louis, P. T. BRYAN, 506 Olive Street. 

New York: New York City, JoHN W. Houston, 346 
Broadway. ° 

Ohio: Cincinnati, JosEpH D. BRANNAN, 30 W. 4th Street. 

Cleveland, WM. E. CusHING, Mercantile Bank Building. 
Pennsylvania :. Philadelphia, ABRAM H. WINTERSTEEN, 

Bullitt Building. 

Pittsburgh, JoHNS MCCLEAVE, 82 Bakewell Building. 
Rhode Island: Providence, AMASA M. Eaton. 
Wisconsin: Milwaukee, CHARLES E. SHEPARD, 86 New 

Insurance Building. 


Honorary Secretary and Treasurer, P. EDWARD DOVE, 
23 Old Buildings, Lincoln’s Inn, London, W. .. 
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PUBLISHED MONTHLY, AT $3.00 PER ANNUM. 


SINGLE NUMBERS, 35 CENTS. 





Communications in regard to the contents of the Magazine should be addressed to the Editor, 
HORACE W. FULLER, 154 Beacon Street, Boston, Mass. 





The Editor will be glad to receive contributions of 
articles of moderate length upon subjects of 
interest to the profession; also anything in the 
way of legal antiquities or curiosities, facetie, 
anecdotes, etc. 


THE GREEN BAG. 


A the green bag of the lawyer, although osten- 
sibly designed for the convenient transporta- 
tion of dry and musty papers of the law, frequently 


is made use of as a receptacle for many articles not | 


strictly within the letter of the law ; so this maga- 
zine is intended to convey to the legal profession, 





from month to month, a collection of articles, | 
which we trust will prove of interest, although | 


they may not all prove to be strictly legal. Our 
“ Green Bag”’ is not intended as a ¢ext-book or a 
legal reporter; and the lawyer who turns to these 
pages for material which will aid him in the prep- 
aration of his case will seek in vain. 
wearied by the labors of the day his mind requires 
relaxation, it will find in the “Green Bag,” we 
hope, entertainment and amusement. 

The magazine will be made up of articles upon 
interesting topics by leading members of the bar, 
short biographical sketches of prominent lawyers 
(with portraits), a collection of legal antiquities, 
curious cases, causes célébres, etc. The humor- 
ous side of the law will not be neglected, and the 
“Green Bag” will be liberally supplied with the 
latest legal anecdotes. 
also be devoted to current legal news and gossip. 

A leading feature will be a series of fully illus- 
trated articles upon the various law schools in the 
United States, the Supreme Courts of the United 
States and of the several States, etc. 


A considerable space will | 
| Freeman, she says : 


But if | 





It has seemed to us that a work of this kind | 
family to bring home with him one evening from 


will supply a long-felt want in the profession, 
namely, a bright, entertaining magazine, designed 


THE antiquity of the “ green bag,” as the badge 
of a lawyer, is indisputable. It appears that bar- 


risters carried them in the reign of Queen Anne. 
In Dr. Arbuthnot’s “ History of John Bull,” is the 
following: “I am told, Cousin Diego, you are 
one of those that have undertaken to manage me, 
and that you have said you will carry a green bag 
yourself rather than we shall make an end of our 
lawsuit. Ill teach them and you to manage.” 


ADDITIONAL evidence of the fact that lawyers used 
to carry green bags towards the end of the seven- 
teenth century, is to be found in “The Plain 
Dealer,” a comedy by Wycherley. One of the 
principal characters in the play is the widow Black- 
acre, a petulant, litigious woman, always in law, 
and mother of Jerry Blackacre, “a true, raw 
squire, under age and his mother’s government, 
and bred to the law.”’ In act i., sc. 1, we find the 
following stage directions: ‘ Enter Widow Black- 
acre with a mantle and a green bag, and several 
papers in the other hand. Jerry Blackacre, her son, 
in a gown laden with green bags, following her.” 
In act iii., sc. 1, the widow is called impertinent 
and ignorant by a lawyer, of whom she demands 
back her fee, on his returning her brief and de- 
clining to plead for her. This draws from her the 
following reply : “ Impertinent again, and ignorant, 
tome! Gadsbodikins, you puny upstart in the law, 
to use me so! You green-bag carrier, murderer 
of unfortunate causes,” etc. Further on, to Jerry 
“ ... rather than wear this 
gown and carry green bags all thy life, and be 
pointed at for a ’torny.” 


A coop story is told of a learned English con- 
veyancer who had been requested by some of his 


chambers a child’s hat and a pair of shoes. As 


rather to interest and amuse than to instruct; and | he was in the habit of carrying home papers 


that is just what we intend the “ Green Bag ” to be. 


every evening in his bag, in this receptacle did he 


With these few words we introduce our new | place the articles required. When he had reached 


venture to the profession, and bespeak for it a 
kindly reception at the hands of our legal friends. 


the churchyard in Portugal Street, he was accosted 
by the watchman. “TI say, Mister, what ha’ you 
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got in that ’ere bag o’ yourn?” “Got, got!” ex- | of the country, at a time when it is commonly sup- 


claimed the learned conveyancer ; “ why, I’ve got 
my papers, to be sure.” “Ah! that’s very true, 
I d’ say,” replied the old Dogberry ; “ but come 
along o’ me, and we ’ll see what your papers look 
like!” All remonstrances were useless, and the 
distinguished gentleman was compelled to accom- 


| 
| 


posed that all public men and courtiers were alike 


| selfish and factious. 


‘THERE is said to be an unrepealed law of New 
Jersey, passed while the State was a British Colony : 


| “That all women, of whatever age, rank, profes- 


pany the trusty guardian of the night to the watch- | 


house, which was a few doors off. When 
arrived, the watchman took the bag, opened it, 
put his hand in, and exclaimed with a look in- 
finitely Anowing, as he drew forth the little cap: 
“ Ah, nothing but papers! I thought so.” Down 
went his hand again; out came the shoes. “ Ah, 
nothing but papers! I wor sure of that.” He then 
told the enraged lawyer that he must stop there until 
he could give a good account of himself; but at 


they 





last, yielding to his entreaties, allowed him to send | 


for bail. He consequently sent to Lincoln’s Inn ; 
and when some of his learned friends arrived, they 
found the incarcerated conveyancer seated in the 
chair of the night-watch, advising on a ponderous 
abstract which was stretched on a table before him ! 


A YEAR or two ago, a suburban lawyer left his 
bag on a train of the Boston and Lowell Railroad. 
On discovering his loss, he returned to the station, 
and inquired at the proper office if anything had 
been seen of “ 4 green lawyer's bag.” ‘The pe- 
culiar form of the inquiry leaked out, and for 
months the unhappy owner heartily wished that 
he had never attempted to recover that bag. 


LEGAL ANTIQUITIES. 


One of the earliest acts, if not the first, making 
education compulsory was that passed in the reign 
of James IV. of Scotland, which ordained that all 
barons and freeholders send their sons to grammar- 
schools at eight or nine years of age, and keep 
them there till they have “perfect Latin,” and 
thereafter to the schools of “ Art and Jure” for 
three years. That act was passed in 1496. In 
1579 an act was passed ordaining that “Sang 
schools ” be provided in burghs for the instruction 
of the youth in music. 

These acts may not indeed have produced great 
results in education, but they show that minds 
were at work with liberal forecast for the welfare 


sion, or degree, whether virgins, maids, or widows, 
who shall after this Act impose upon, seduce, or 
betray into matrimony any of his Majesty’s subjects 
by virtue of scents, cosmetics, washes, paints, arti- 
ficial teeth, false hair, or high-heeled shoes, shall 
incur the penalty of the law now in force against 
witchcraft and like misdemeanours.” 


In the “ Lives of the Lord Chancellors of Ire- 
land,” we are told that the Irish Parliament at 
Trim enacted this curious statute: “ That those 


| who would not be taken for Englishmen should not 


wear a beard upon the upper lip; that the said 
lip should be shaved once at least in every two 
weeks, and that offenders therein should be treated 
as Irish enemies.” 

We are also told that James II. employed his 
Irish judges in diplomatic missions, and in Eng- 
land they were received with derision and nick- 
named ‘The Potato Embassadors.” 


In the wording of an old deed a certain boun- 
dary line was described as terminating at “ a stump 
where Daniel Harrington licked William Jones.”’ 
This reminds us that in the early days of the town- 
ship of North Hatfield, Mass., a road was laid out 
which was described as “running from Pochang 
meadow to the stream where old Mr. Doolittle’s 
horse died.” 

In 483 A. D. the Emperor Zeno issued the fol- 
lowing edict to the Praetorian Prefect of Constan- 
tinople (Code IV. 59) : — 

“We command that no one may presume to 
exercise a monopoly of any kind of clothing, or of 
fish, or of any other thing serving for food, or for 
any other use, whatever its nature may be, either 
of his own authority, or under a rescript of an Em- 
peror already procured, or that may hereafter be 
procured, or under an Imperial decree, or under 
a rescript signed by Our Majesty ; “or may any 
persons combine or agree in unlawful meetings, that 





different kinds of merchandise may not be sold ata 
| less price than they may have agreed upon among 
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themselves. Workmen and contractors for build- 
ings and all who practise other professions, and 
contractors for baths are entirely prohibited from 
agreeing together that no one may complete a work 
contracted for by another, or that a person may pre- 
vent one who has contracted for a work from finish- 
ing it: full libefty is given to any one to finish a 
work begun and abandoned by another, without 
apprehension of loss, and to denounce all acts of 
this kind without fear and without costs. And if 
any one shall presume to practise a monopoly, let 
his property be forfeited, and himself condemned 
to perpetual exile. And in regard to the principals 
of other professions, if they shall venture in the 
Suture to fix a price upon their merchandise, and to 
bind themselves by agreements not to sell at a lower 
price, let them be condemned to pay 40 pounds of 
gold. Your Court shall be condemned to pay 50 
pounds of gold if it shall happen through avarice, 
negligence, or any other misconduct, the provisions 
of this salutary constitution for the prohibition of 
monopolies and agreements among the different 
bodies of merchants, shall not be carried into ef- 
fect.” — Candian Law Times. 

The Emperor seems to have been called upon to 
grapple with the same socia] questions which con- 
front us to-day, and he certainly appears to have 
been equal to the occasion. Have we a Zeno 
among us? 


FACETIZ. 


LEGAL MAXIMS. 


A SONG. 


AIR: ‘CALIFORNIA BILL.” 


Ou, Themis! goddess of the law, to whom we 
bow the knee ! 

Thy precepts and thy maxims we study faithfully : 

We con them o’er with rev’rend care ; 

But still I must submit, 

That in the practice of the law 

They sometimes fail to hit. 

Chorus. But, desperandum nil / 

Oh, desperandum nil ! 

Tramp bravely on, my brothers, in 

The grand old legal mill ! 





“* Non dormientibus leges subveniunt,” I read, 

And got this fine old maxim well planted in my 
head ; 

But soon I learned it had been held, 

All in the Mass. Report, 

That passenger in s/eeping-car 

Could action bring in tort. 


“ De minimis non curat lex,” 1'd read in many a 
book : 

So with ideas full well enlarged for mighty things 
I’d look ; 

But when for ten cents suit was brought 

For shirking fare on car, 

I thought our dear old mother Zex 

Amavit minima ! 


“ The law doth not approve delay:" so runs the 
Latin phrase, 

And so with youthful ardor I would try to shun 
delays ; 

But soon enlarged ideas I got 

From elders at the bar, 

Who, when I'd efforts make to haste, 

Would loudly laugh, Ha! ha! 


“ Within a Court of Equity with clean hands one 
must come:” 

A rule which should apply to all, but only does to 
some ; 

For oft when gazing round the bar, 

I’ve seen most “ awful paws ”’ 

Whose owners still got Equity, 

Its remedies and laws. 


“ Wherever marriage is, in truth,a dowry you will 
aes 

In early youth this pretty phrase full greatly pleased 
my mind ; 

But sometime after knot was tied, 

I looked her assets o’er, 

And found my wife had quite forgot 

This little form of law. 


“ For every wrong a remedy the law doth sure 
provide :” 

So I believed until, in fact, the truth of this I tried ; 

But when “ poor debtor,” richly dressed, 

Snapped fingers in my face, 

Within this phrase a fallacy 


I thought that I could trace. 
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But yet, with all these little flaws, we dearly love 
thee still, 

And to thine everlasting health a brimming glass 
we ’ll fill : 

May thou still cheer us on our path 

With help that never fails, 

And wield with equal justice still 

Thine awful sword and scales ! 


A CASE was not long ago tried in a provincial 
court, and in due course the judge summed up 
dead against the prisoner. The jury retired to 
consider their verdict, and were an unheard-of 
time, under the circumstances, making up their 
minds. The judge’s usual dinner-hour came and 
went, and still the jury agreed not ; whereupon his 
lordship made inquiry, and found that one obsti- 
nate fellow was holding out hard and fast against 
the other eleven. This was intolerable, in the face 
of so distinct a charge ; so my lord ordered the jury 
to be brought before him. Then, with ponderous 
solemnity, he told them that in his summing up he 
had stated the facts and the law so plainly that 
their verdict ought to be both prompt and cor- 
dially unanimous, and that the man who persisted 
in setting his individual opinion against those of 
eleven thoughtful and sensible men was unfit to 
discharge the lofty duties of a juryman. At the 


termination of the judge’s forcible remarks, a | 


squeaky voice from the jury-box asked : “ Will your 
lordship allow me to say a word?” The judge 
having given permission, the still small voice was 
raised again to the following ‘effect: “ May it 
please your lordship, I am the only man on your 
lordship’s side. Tableau. 


Mrs. LarDINE’ (of Chicago). “ Really, Mr. Big- 
fee, I think that five hundred dollars for so simple 
a matter as a divorce is quite exorbitant ! ” 

Mr. BicFee (firmly, but respectfully). ‘“ Those 
are my usual terms, madam.” 

Mrs. LaRDINE (with Aauteur). “ Very well, sir, 
you may write a receipt; but / have never paid so 
much before, and I never will again.” 


Nort long since, a venerable member of the legal 
profession from the Pine Tree State visited Boston, 
and while there made a call upon a brother lawyer 
with whom he had formerly practised in his native 
State. The conversation naturally turned upon the 





law, and the visitor sadly lamented the decadence 
which had taken place since the “ good old times.” 

“Ah, Brother X.,” he exclaimed, “the law 
is n’t what it used to be when you and I tried cases 
together down in Maine. Why, now you may 
take a witness and coach him every day for two 
weeks, and then ¢he @. Sool will go on to the 
stand and prevaricate /”’ 


A SYRANGER walked into a Massachusetts court 
one day, and spent some time in watching the pro- 
ceedings. By and by a man was brought up for 
contempt of court and fined ; whereupon the stran- 
ger rose and said, “‘ How much was the fine?” 

“ Five dollars,” replied the clerk. 

“Well,” said the stranger, laying down the 
money, “if that’s all, I’d like to jine in. I’ve 
had a few hours’ experience of this court, and no 
one can feel a greater contempt for it than I do, 
and I am willing to pay for it.” 


Tuis is not bad. Two judges at General Term 
having given opposing opinions on a matter of 
slight importance, the question was settled by Judge 

’s quietly stating, “I agree with my brother 
A. for the reasons given by my brother B.!” 


“ T HAVE a number of authorities bearing directly 
upon this point if your honor would like to hear 
them,” said a young attorney recently, in one of 
our Massachusetts courts. With a weary smile the 
judge replied: “I cannot truthfully say that I 
should like to hear them, but I suppose it is my 
duty to listen to them.” 


Ir any one will search the old law lexicons, he 
will find many writs with names unknown to mod- 
ern practitioners. ‘That some of these writs should 
have been disused and dropped does not seem at 
all strange, but that the days of the Judicature Act 
and the Consolidated Rules should produce a new 
writ not known to our forefathers, and one that 
might be supposed to issue only after the cbject 
of it had passed away beyond the reach of sheriffs 
and bailiffs, does seem strange. 

A sheriff of a neighboring county lately advised 
the solicitors that he had duly executed the writ of 
Requiescat in pace placed in his hands. Whether 
the consequence of the sheriff's action was that 
another had to “ join the majority,” deponent say- 
eth not. — Canada Law Fournal. 
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BarRON ALDERSON could make puns, and had 
much drollery. A juryman once said that he was 
deaf in one ear. 

“ Well, then,” replied Alderson, “ you may leave 
the box, for it is necessary that jurymen should sear 
both sides.” 


A Daxora schoolmistress sued three young men 
for breach of promise. Counsel for one of the 
defendants moved for a nonsuit on the ground 
that she was too promiscuous. The court seemed 
disposed to grant the motion, whereupon the plain- 
tiff asked, “ Judge, did you ever go out duck- 
shooting?” His Honor’s eyes lighted up with 
the pride of a sportsman, as he answered: “ Well, 
I should say so; and many’s the time that I’ve 
brought down a dozen at a shot.” “I knew it,” 
eagerly added the fair plaintiff. “That’s just the 
case with me, Judge. A flock of these fellows 
besieged me, and I winged three of them.” The 
motion for a nonsuit was refused. — Pump Court. 


“T HAVE noticed,” said a young solicitor, “ that 
members of the legal profession are almost always 
brave men. It is seldom that one shows coward- 
ice. I wonder why this is so?” “ Well,” re- 
sponded an elderly lady, “I’ve read somewhere 
that ‘conscience makes cowards of us all.’ And 
as lawyers mostly have no conscience, why, of 
course, they haven’t anything to make them 
cowards.” 


o—— 


NOTES. 


THE AMERICAN Law Review says: “ We are al- 
ways glad to receive suggestions from our subscti- 
bers as to what they desire and do not desire. 
One of them writes: ‘Cheap reports have or will 
entirely supersede law journals devoted chiefly to 
legal topics, such as are discussed in the text- 
books ; and you, to succeed, must devote a great 
deal of space to what might be termed “legal 
miscellany.”’” This is precisely the idea upon 
which “ The Green Bag ” has been started, which 
will be devoted exclusively to “ legal miscellany.” 


THE savants are having a bonny time investigat- 
ing the best way to take off criminals by electricity. 
Fortunately they have a good year before the ac- 
tual test will be demanded. Why did they not try 
the experiment on that mischievous elephant a few 
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‘warm aqueous solution of common salt. 





days ago? The danger seems to be that the ap- 
plication will be made too cumbrous, and that the 
preparations will be more appalling to the doomed 
man than the simple noose. It is reassuring, how- 
ever, to learn that the Medico-Legal Society of 
New York do not approve of immersing the body 
in water, nor of placing large metal plates upon 
the body. But shampooing and hair-cutting seem 
to be recommended, — “ the skin and hair at the 
points of contact should be thoroughly wet with a 
The hair 
should be cut short.” The latter will be as objec- 
tionable to women as it is to female victims of the 
guillotine. When we read that two hundred have 
accidentally lost their lives by artificial electricity 
within a few years, we have confidence that the 
wise men will find a way out. If they can’t, the 
convict might be apprenticed to an electrical light* 
ing company, and his sin would be sure to find 
him out sometime. — Albany Law Fournal. 

A FRENCH doctor has lately published a curious 
synopsis of the recent Criminal Anthropological 
Congress. He has discovered that, contrary to 
what is often believed, the criminal, as a rule, has 
not a ferocious countenance ; and the more hard- 
ened he is, the softer the expression of the face 
and the finer the traits. Abnormal development 
of the jaws, absence of beard, abundance of hair, 
and a lapping ear are also evidences of moral 
obliquity. 


THE judges of the Supreme Court of Pennsyl- 
vania have adopted the practice of wearing silk 
gowns similar to those worn by the Supreme 
Bench at Washington. 

Referring to the above, “The Albany Law 
Journal” comments as follows : — 


“ Now arise, ye Pennsylvanian newspaper Solons, 
in your wrath, and sling your ink! The Pennsyl- 
vania Supreme Court, unmindful of the traditions 
and proprieties of our great democracy, and in a 
spirit of shameful and craven and dwarfish subser- 
viency and imitation of the revolting customs of the 
effete monarchies of Europe, have decided to put on 
gowns. Thus we go— first the Federal Supreme 
Court, then the New York Court of Appeals, and 
now the great Quaker court. If this sort of thing 
keeps on, we shall expect to see representatives in 
Congress refraining from smoking on the floor during 
sessions, and from squirting tobacco juice down the 
register or on the carpets. There is danger that we 
are growing too ‘particular’ for a free people.” 
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Tue Chicago Union College of Law is in a 
prosperous condition. It numbers this term one 
hundred and thirty-six students. 


AN examination of the Catalogue of the Colum- 
bia Law School shows that there are in attendance 
four hundred and sixty-eight students, of whom 





two hundred and nine are college graduates. 


WE desire to call our readers’ attention to the | 
appeal of the SELDEN Society published in this | 
number. Of the great importance of the work of | 
this society there can be no doubt ; and the hearty | 
indorsement by the leading lawyers of this country, | 
including the Chief Justice of the United States, | 
Mr. Justice Gray, and seven deans of our best- | 
known law schools, ought to inspire every member 
of the profession to aid the good work by sending 
in his subscription to Prof. W. A. KEENER. 


a 


fiecent Deaths. 


THE venerable SamuEL E. Sewatt, the Nestor 
of the Massachusetts Bar, died of pneumonia at 
his residence in Boston on the zoth of December. 
For sixty-seven years he was in the active practice 
of the law, rarely missing a day from his office un- 
til he was prostrated by the disease which proved 
fatal. 

Mr. Sewall was born in Boston, Nov. 9, 1799. 
He graduated from Harvard College in the Class 
of 1817, and was the only surviving member of 
that class; and there is but one older graduate of 
that college now living. In 1821 he commenced 
the practice of the law in Boston, in which practice 
he had continued up to the time of -his death. 

Mr. Sewall was a lineal descendant of Chief 
Justice Samuel Sewall, of colonial and witchcraft 
times. 

He was an ardent abolitionist, and in 1851 he 
was one of the counsel for the defence of Alfred 
Sims, a fugitive slave. He was also instrumental 
in forming the National Antislavery Association. 

As a man and asa lawyer, Mr. Sewall was greatly 
beloved and respected, and his memory will long 
be cherished by all who knew him. Such men 
only “ yield their breath,’ as James Montgomery 
has it; they never die. 











| which gave him a national reputation. 





Str WILLIAM FREDERICK POLLOCK, who died 
December 24 in London, was the eldest son of the | 


late Sir Jonathan Frederick Pollock, Chief Baron 
of the Exchequer. He was born April 3, 1815, 
and was called to the bar in 1838. In 1846 he 
was appointed a Master of the Court of Exchequer, 
and was nominated by Mr. Disraeli in 1874 to the 
office of Queen’s Remembrancer, — a very ancient 
office of State. 


JupGe Cuar.Es E. Boye, who was recently ap- 
pointed by President Cleveland Chief Justice of 
Washington Territory, died in Seattle, W. T., Sat- 
urday, December15. He was born in Uniontown, 
Penn., Feb. 4, 1836, and was educated at Waynes- 
burg College, Pennsylvania. For a few years he 
edited a newspaper, and then took up the practice 
of law ; but in 1865 and 1866 he entered the State 
Legislature, and followed up this beginning of a 
political career by serving as representative from 
Pennsylvania in the Forty-eighth and Forty-ninth 
Congresses. 


Hon. GEorGE W. Marvin died at Manchester, 
N. H., on the 21st of December, at the ripe old 
age of seventy-nine. He was a native of Fairlee, 
Vt., but had resided in Manchester since 1836. 
He served with. distinguished ability in the. State 
Legislature in 1840, 1841, 1844, 1849, and 1850, 
and in the Thirty-first and Thirty-third Congresses. 
While a member of the latter body he made a 
speech in opposition to the Kansas-Nebraska bill 
He was 
for years a leading advocate at the New Hamp- 
shire Bar, and it is said that during his career he 
tried a third more cases than any other lawyer who 
has ever lived in the State. 


Epwin O. PERRIN, clerk of the New York Court 
of Appeals, died suddenly of apoplexy at his home 
in New York, December 19. Mr. Perrin was a 
prominent Democrat, and was nominated by Pres- 
ident Johnson for Chief Judge of the Supreme 
Court of Utah; but his nomination was rejected 
by the Senate, as was also his nomination for In- 
ternal Revenue Assessor of New York. He was 
elected clerk of the Court of Appeals in 1868. 


Jupce WiiuiaM BapceEty, who died at Montreal 
on December 24 at the age of eighty-one, had 
been for years a distinguished member of the judi- 
ciary. He was raised to the bench in 1855, where 
he greatly distinguished himself until a few years 
ago, when he retired. 
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Hon. ANDREW L. GREELEY, of Mason Valley, 
Nev., died at Salisbury, N. H., last month. He 
was admitted to the bar in 1859, but soon after- 
ward emigrated to California, and subsequently 
removed to Nevada. He was a member of the 
first Legislature of Nevada. 


Hon. D. B. Boor, assistant clerk of the Supe- 
rior Court of Fairfield County, Connecticut, died 
at his residence in Danbury, January 2, of apo- 
plexy. The deceased was probably one of the 
best-known lawyers in the State. He had served 
in the State Legislature several terms ; was clerk 
of the Senate in 1854, was a member of the Com- 
mittee, in 1864 and 1875, to revise the General 
Statutes, was the first clerk of the Court of Com- 
mon Pleas in Fairfield County, and for many 
years had held the position of assistant clerk of 
the Superior Court. He served in almost every 
office in the gift of the town. He was the son of 
ex-Lieut.-Gov. Reuben Booth, who was also one 
of the leading lawyers of the State. 


REVIEWS. 


THE contents of the Law QuarTERLY RE- 
view for January are: “ The County Courts Con- 
solidation Act,” by Judge Chalmers; ‘“ How to 
Simplify our Titles,” by C. E. Thornhill; “ The 
Liability of Shipowners at Common Law,” by E. L. 
De Hart; “ Feoffment and Livery of Incorporeal 
Hereditaments,” by L Owen Pike; “ Notes on 
the English Law of Marriage,” by Howard W. EI- 
phinstone ; “The Reform of Company Laws,” by 
Edward Manson. 

THE JurmpicaAL Review. — We have received an 
advance copy of the first number of this new quar- 
terly journal, published by Messrs. Wm. Green & 
Sons, Edinburgh. The object of this Review will 
be, as the editor states, to record accurately and 
discuss impartially subjects relating to the science 
and practice of law and politics. The opening 
number contains a full-page portrait of the Right 
Hon. John Inglis, Lord Justice General of Scot- 
land, and articles on “The Faculty of Law,” by 
Professor Lorimér ; “ Codification in the United 
States,” by Hon. D. Dudley Field ; “ Private Bill 
Legislation,” by R. Vary Campbell; ‘“ Municipal 
Socialism in Scotland,” by Albert Shaw; “ Mr. 





Parnell’s Action against ‘The Times,’” by G. W. 
Burnet ; and “The Judicial System of Germany.” 
This new quarterly will, we predict, prove a valu- 
able addition to our legal literature. 





THE leading article in the Harvarp Law ReE- 
view for December is an able discussion of “ The 
Watuppa Pond Cases,” by Messrs. Samuel D. War- 
ren, Jr., and Louis D. Brandeis, in which issue is 
taken with the Supreme Court of Massachusetts 
on its decision in the case of “ Watuppa Reservoir 
Co. v. City of Fall River.’ The article contains 
much valuable information in regard to public 
rights in “ great ponds.” Marland C. Hobbs, Esq., 
also contributes an exhaustive paper on “ Statutory 
Changes in Employers’ Liability.” 


THe Cotumpia Law Times for December has 
an interesting article on ‘* Legal Education at Cam- 


bridge ” (England), by G. Glover Alexander, B.A. 





THE ApvocaTE is the title of a new law 
journal, published at St. Paul, Minn., of which 
H. N. Ogden is the editor. The first number con- 
tains extracts from the “ Inaugural Address of 
Prof. Stephen O. Southall,” delivered at the 
University of Virginia; and a full account of the 
banquet given in Chicago by the Bar Association 
to Chief Justice Fuller. The Apvocate is at- 
tractive in form, and will undoubtedly prove a 
welcome addition to the legal publications in the 
West. 


THE Cuicaco Law Journat has changed owner- 
ship. The December number, issued by the new 
management, contains a paper on “ Prohibition z. 
Interstate Commerce,” by John Gibbons; and a 
short article on “ Impartial Administration of 
Justice.” 

Tue Vircinia Law Journat for December con- 
tains articles on “ Speedy Litigation ” and ‘ Abol- 
ishing the Ruie of Fellow-Servants.” With this 
number this enterprising journal completes its 
twelfth volume. Hereafter it will be issued 
weekly. 


THE AMERICAN Law Review. November—Decem- 
ber, 1888. offers its readers two able and extremely 
interesting articles upon the “‘Jury System in Sweden 
and in America,” the one by Herr Fahlcrantz, of 
Stockholm, and the other by Judge Caldwell. of Lit- 
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tle Rock. “ Contracts in Restraint of Trade” are 
discussed by James M. Kerr, of Rochester ; and 
John Henry Wigmore contributes an interesting 
paper on “ Louisiana: the Story of its Jurispru- 
dence.” An article on “ Maritime Collisions ” 
contains much that will be of interest to admiralty 
practitioners. 

Jouns Hopkins University Srupies. — The first 
number of the seventh series is a sketch by F. C. 
Montague, Fellow of Oriel College, Oxford, of the 
life of ARNOLD ‘TOYNBEE, that interesting young 
Englishman whose last years were devoted to 
an endeavor to ameliorate the condition of the 
working classes. ‘The story of his struggles to 
attain the realization of his passionate desire to 
mitigate the lot of human misery is one of exceed- 
ing interest. Dying at the early age of thirty-one, 
with his great work hardly begun, he had never- 
theless sown seed which has already borne its fruit. 
“Some persons seldom address their clients with- 
out slipping into a style of flattery. ‘Toynbee, who 
loved the people with all his heart and was, per- 
haps, prejudiced in their favor, avoided this perni- 
cious cant. We give a short extract from one of 
his addresses which might well serve as a model for 
some of our American speakers. After reminding 
his hearers that a rise in wages was desirable in the 
interests of the whole community only in so far as 
it led to a rise in the civilization of the wage- 
earners, he said : 

“* You know only too well that too many work- 
ingmen do not know how to use the wages which 
they have at the present time. You know, too, 
that an increase of wages often means an increase 
of crime. If workingimen are to expect their em- 
ployers to act with larger notions of equity in their 
dealings in the labor market, it is at least rational 
that employers should expect that workingmen 
shall set about reforming their own domestic life. 
It is at least reasonable that they should demand 
that workingmen shall combine to put down drunk- 
enness and brutal sports.’ 

“In a paper entitled ‘ Cheap Clothes and Nasty,’ 
he wrote : ‘The great maxim we have all to follow 
is that the welfare of the producer is as mucha 
matter of interest to the consumer as the price of 


borne in mind!” 
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BOOK NOTICES. 


THE CONCURRENT JURISDICTION OF THE FEDERAL 
AND STATE Courts. By GEORGE C. HOLT. 
New York: Baker, Voorhis & Co., Law Publish- 
ers. 1888. Price, $3.00. ; 
This is a work which will be welcomed by the legal 

profession. We have had treatises before on the 


| jurisdiction of State and Federal Courts, but none on 


the concurrent jurisdiction, —a question which is 
often puzzling even to the most experienced members 
of the bar. Mr. Holt treats the subject under the fol- 
lowing heads: Zhe Concurrent Jurisdiction of the 
United States Supreme Court; The Concurrent Juris- 
diction of the United States Circuit and District 
Courts with each other and with the State Courts; 
Grounds of Preference between United States Circuit 
and District Courts and State Courts; The Concur- 
rent Jurisdiction of the United States Circuit Courts 
and the State Courts ; Grounds of Preference between 
United States Circuit Courts and State Courts, grow- 
ing out of Diversity of Procedure ; Grounds of Pref- 
erence between United States Circuit Courts and 
State Courts, growing out of Diversity of Decisions; 
The Concurrent Jurisdiction of the United States 
District Courts and the State Courts. 

The work in preparing this treatise seems to have 
been thoroughly done, and each chapter is subdivided 
into sections, with distinct headings, making reference 
easy and satisfactory. 


THE 
CABABE. 


PRINCIPLES OF ESTOPPEL. By MICHAEL 
MAXWELL & Son, London. 


This little work is designed, as stated by the author 
in his preface, “to state the real grounds of the doc- 
trine by which a conclusive admission of fact can be 
exacted from parties, by reason of their conduct; the 
exact nature and consequences of the admission, and 
the limits to the application of the doctrine.” The 
subject is discussed under three heads: “ Estoppel 
by Agreement,” “ Estoppel by Misrepresentation,” 
and “On the Doctrine generally and its Limits.” 
There is also a short appendix, containing a note on 
“ Estoppel by Negligence.” 

THE AUSTRALIAN BALLOT SYSTEM. 

WIGMORE. 

We have received a copy of this interesting work, 
but too late for an extended notice in this issue. The 
subject is one worthy of study by all who desire the 
purification of the ballot; and, from a hasty examina- 


By J. H. 


| tion, we judge that Mr. Wigmore has prepared for 
| his readers an immense amount of valuable informa- 
the product ;’ — wise and true words, how seldom | 


tion upon this system, which has proved so successful 
wherever it has been adopted. 
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